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THE SPEAKER (Mr Clarko) cook the Chair at 2.00 pm, and read prayers.

PETITION - CITY OF PERTH, PERTH CITY COUNCIL CHANGES
DR GALLOP (Victoria Park) (2.04 pm]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We the undersigned petitioners, residents of Western Austrlia and electors of the
City of Perth, strongly oppose any moves to change the boundaries of the City of
Perth without full consultation with the electors.
We also oppose any move to dismiss our elected representatives on the Perth City
Council and replace them with Commissioners or Administrators.
Your petitioners therefore humbly pray chat you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 481 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 204.1

PETITION - COMO SENIOR HIGH SCHOOL, GYMNASIUM-
PERFORMING ARTS CENTRE

MR PENDAL (South Perth) [2.05 pm]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned citizens from the Electoral District of South Perth express
disappointment over the decision not to allocate funds for a
gymnasium/performing arts centre at Como Senior High School and URGENTLY
request the Government to include such an allocation in the 1994/95 Budget.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 129 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 205.]

PETITION -OBSTETRIC SERVICES
DR TURNBUJLL (Collie) [2.06 pm]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We the undersigned believe:
1. It is a basic right of women to have their pregnancy and obstetric delivery

managed as a natural part of the cycle of life. Women must be able to
have their low risk obstetric deliveries within the community where they
live and have the support of their families.

2. Delivery should not be managed as a medical condition. Unfortunately,
obstetric management has become highly defensive in the face of
increasing cases of litigation. This has led to the increasing reliance on



technological management of deliveries which can lead to unwarranted
intervention in what would otherwise be a normal delivery.

We request the government to ensure:
Country and peripheral metropolitan hospitals have adequate facilities to
deliver low risk women.
General Practitioners, Obstetricians and Midwives have the training and
expertise they need to ensure the safety of mothers and babies.

Your petitioners therefore humbly pray chat you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 567 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 206.]

MINISTERIAL STATEMENT - BY THE MINISTER FOR LABOUR
RELATIONS

Budlding and Construction Industry, Code of Practice
MR KIERATH (Riverton - Minister for Labour Relations) [2.09 pm]: Members should
be aware that the Government has a long term commitment to reforms in the building and
construction industry in this State. It is distressing to have to report to the House that
some aspects of the industry are nothing short of a national disgrace, This comment is
supported by the findings of a report, commissioned by a Federal Labor Government
agency, which found chat the situation in Western Australia was so bad that the results of
the survey conducted here could not be included in the national aggregated findings
because it would have distorted the national results,
That same report indicated that in two of the States where the greatest change had
occurred, the State Governments had played a role. The report said that there had been a
beneficial effect on the industry when a State Government, in its dual capacity as a major
cient, had demanded that employers and unions conform to certain minimum standards

of behaviour and had been willing to back that demand with action.
This Government is taking action to clean up the local industry by creating a code of
practice. This code will operate for, among others, principal contractors, subcontractors,
suppliers, employers, employees, consultants, Government agencies, clients, developers,
organisations, associations and unions, including their officials and members. The code
is not, as some of the critics would suggest, one sided; it is aimed at purging the industry
of the deplorable actions of management and unions alke which have given our industry
such a poor reputation. This code of practice, which I will table, is also about promoting
action to improve efficiency and productivity to make us nationally competitive and,
above all, to promote goodwill in the industry and to prevent disputes.
To ensure the code of practice is enforced, a task farce will be established to monitor its
operation. it will receive complaints and reports, will investigate and identify breaches
and initiate action to ensure compliance with the code. As a major client of the building
and construction industry, the Government will play a pivotal role in action against those
flaunting the code. For contractors, this can range from a formal warning to exclusion
from tendering for Government work.
At least one breach has been identified in one of the areas the code will address; namely,
that of collusive tendering by companies. As possible legal action is pending, it would be
improper for me to name chose involved. However, the allegation concerns the alleged
payment of substantial sums to the unsuccessful tenderers in the tender process. This sort
of activity will not be tolerated by the Government.
For unions, sanctions can range from a report to a statutory body to action by the
Government before the Industrial Relations Commission or other courts.
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This code of practice for the Western Australian building and construction industry is fair
and evenhanded in its approach, and gives us a real opportunity to restore confidence in
the industry. It is unfortunate that the previous Government, perhaps through a fear of its
paymasters - the unions - failed to act on a situation which was obvious to the rest of
Australia. I table the code.
[See paper No 582.]

[Questions without notice taken.]

LOAN BILL
Mfessage - Appropriations

Message from the Governor received and read recommending appropriations for the
purposes of the Bill.

Second Reading
MR COURT (Nedlands - Treasurer) 13.12 pm]. 1 move -

That the Bill be now read a second time.
This Bill seeks the necessary authority for the raising of loans for two purposes: Firstly,
for borrowings to meet the financing requirements of the consolidated fund, with the
major proportion of these borrowings being required to help finance the State's capital
works program. Details of this requirement are set our in the Consolidated Fund
Estimates of Expenditure and the Capital Works Program Budget Papers tabled on 16
September 1993. The second purpose of the borrowing authority is to enable the State to
assume responsibility for the debt raised on its behalf by the Commonwealth under the
1927 Financial Agreement between the Commonwealth and the Stares.
Authority to borrow for the purpose of redeeming maturing Financial Agreement debt
was provided for in the Loan Acts of the last two years and will continue for a number of
years until the State assumes full responsibility for this particular category of debt.
Redemption of maturing Financial Agreement debt is in accordance with the agreement
between the States and the Commonwealth; namely, that the States would assume
responsibility for this debt on a phased basis over the period 1990-91 to 2005-2006. The
Commonwealth compensates the States and Territories for the additional borrowing costs
of this change based on interest margins between Commonwealth and State debt applying
at, and prior to, the change. In addition, the Commonwealth provides compensation for
its reduced sinking fund contributions due to the accelerated decline in outstanding debt
on which those contributions are based.
The borrowing authority being sought this year for the raising of loans is up to a
maximum of $278m, comprising authority of up to $183m for public purposes generally
and authority of up to $95m for redemption of maturing Financial Agreement debt. The
level of borrowing authorisation is determined after taking into account the unexpired
balance of previous authorisations as at 30 June 1993. It is also necessary to have
sufficient borrowing authority to cover the consolidated fund works -in-progress and the
maturing Financial Agreement debt for a period of up to six months after the close of the
financial year pending the passage of a similar measure in 1994. Indeed, it is estimated
that the balance of the authorisations at 30 June 1994 will be $217m, of which $150.4m
relates to borrowings for public purposes generally,
In the Budget speech, I covered the financing requirements of the consolidated fund and
outlined the highlights of our capital works program, and I do not intend to cover that
ground again today. Mr Speaker, the machinery nature of this Bill is consistent with the
Loan Acts of the last two years, which contained the additional authority to borrow for
the purpose of redeeming maturing financial Agreement debt.
In accordance with clause 4 of the Bill, the proceeds of all loans to be raised under this
authority for public purposes generally must be paid into the consolidated fund, as
required under the provisions of the Financial Administration and Audit Act. Moreover,
no funds can be expended from the consolidated fund, whether for recurrent or capital

7035



purposes, without an appropriation under an Act passed by this Parliament. Clause 4 of
the Bill provides also that the proceeds of all loans raised under this authority for
redeeming maturing Financial Agreement debt must be credited to an account called the
"Redemption of Financial Agreement Debt Account" which is to be part of the miust fund
under the Financial Administration and Audit Act 1985 and that moneys in the account
are to be used only for the pw pose of redeeming maturing Financial Agreement debt.
In addition to seeking the authority for loan raisings, the Bill also permanently
appropriates moneys from the consolidated fund to meet principal repayments, interest
and other expenses of borrowings under this authority. I commend the Bill ta the House.
Debate adjourned, on motion by Mr Leahy.

CHOICE OF LAW (LIMITATION PERIODS) BILL
Second Reading

MRS EDWARDES (Kingsley - Attorney General) [3.15 pm]: f move -

That the Bill be now read a second time.
This is a model Bill which was approved by the Standing Committee of Attorneys
General on 24 June 1993 to resolve difficulties created by the High Court's decision in
the case of McKain v Miller. That case involved an application of choice of law rules in
cases where a plaintiff sues a defendant in one State for injuries which have been
suffered in another State. The case itself involved a worker suing his employer in the
Supreme Court of New South Wales for -.n injury suffered by him in the course of his
emnployment in South Australia. The claim was barred by the Limitation of Actions Act
in South Australia, but not in New South Wales. The High Court held, by a majority of
four to three, that, as limitation periods were procedural laws, the period in New South
Wales applied. The claim was therefore allowed, despite its having been Statute barred
in the place where it occurred.
This decision has led to the unfortunate consequence that plaintiffs may avoid the
limitation period which Parliament has chosen, merely by commencing their action in a
different State or Territ -y. To prevent such "forum shopping", the Standing Committee
of Attorneys General a,,proved this model Bill, which provides that limitation laws are to
be treated as substantive law for choice of law purposes. Once all jurisdictions have
enacted this model Bill, the limitation periods provided for in Western Australia's
limitation Act will apply in courts in all Australian States and Territories and New
Zealand. The Bi- provides also that where a court is to exercise a discretion under a
limitation law of -,iother place, it will exercise it in the manner in which it is exercised by
the courts of that place.
I commend the Bill to the House.
Debate adjourned, on motion by Mr Leahy.

LAND (TITLES AND TRADITIONAL USAGE) BILL
Second Reading

Debate resumed from 4 November.
DR LAWRENCE (Glendalough - Leader of the Opposition) [3.17 pmJ: The
Parliament is sitting today to debate a Bill which should have been a cause for
celebration among the Aboriginal people of Western Australia and, indeed, all Western
Australians united in common purpose. This Bill should have led to a sigh of relief
among investors, developers, miners and the business sector, and provided security and
certainty for our economy. We should have been considering a Bill which, in
co)njunction with the Federal Government and the other States, provided a mechanism to
give effect to the Hligh Court's decision on native title. We should as legislators have
been at one in endorsing a Bill which righted a historic wrong and remedied the blind
injustice of terra nullius. Thbis should have been a day for celebration and unity. Instead,
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we come here today, very reluctantly, to debate a Bill which denies the views and
feelings of Aboriginal Western Australians and the great number of their fellow citizens.
Instead of celebrating as one, we are here to consider provisions which will lead to
litigation, uncertainty, and prolonged economic risk. In stead of celebrating, we are here
to watch the Court Government prepare to act to extinguish native title, out of step and at
odds with the rest of our country -I emphasise "our" country. We are now, thanks to the
cynical exploitation of this issue by the Premier, divided as a community. This is an
opportunity lost and destroyed by this Government.
In my contribution to the second reading debate, I intend to go through a number of key
points: Firstly, the key principles of the Mabo decision; secondly, the Premier's position
and the Court Government's position on Mabo, particularly in relation to the problems
we have seen; and, thirdly, the key issues in this debate, which we should never lose sight
of. I intend to examine the history of Aboriginal land interests since colonisation and the
remedies contained in the High Court decision - the decision struck out by this Bill. I
want to look at the response of the Federal Government and the response by the States
and the Territories. Finally, I will turn to the specific provisions of the Western
Australian legislation including its very substantial shortcomings. I want to indicate at
the outset, in case doubt exists about this matter, that the Opposition has no truck with
this legislation. We have looked very carefully at it and can find no way that it can be
amended to meet the requirements of justice and decency as contained in the decision of
the High Court on Mabo.
I turn to the Mabo decision because that is after all what this is all about. On 3 June 1992
the High Court of Australia held in Mabo v Queensland that the common law of
Australia recognises native title to land. That court did not confer a new right; it
recognised an existing right at common law. That was very clear. There was one
dissenting opinion and that, insofar as it appears anywhere, in anyone's thinking about
the matter, is contained in the Western Australian legislation. The decision was made
after a long time - some 10 years of consideration one way or another. The court
explicitly and clearly rejected the doctrine of terra nullius, the idea that the land belonged
to no-one when European settlement was first achieved in Australia. In repudiating that
and in determining that native title existed, the court found that native title law can exist
where Aboriginal Tonres Strait Islander people have maintained a traditional connection
with the land through the years of European settlement. That maintenance has not been
achieved without very considerable struggle. Given the dispossession and alienation
from land that has characterised the 200 years of settlement it is surprising that there are
Aboriginal people in our country who can still claim a traditional connection with the
land. But there are such people, and the Mabo judgment was particularly effective in
remedying the dispossession that they might face in future.
Native title was also found to exist where title had not been extinguished by acts of
Government. The High Court decided that for Eddie Mabo and his people they were
entitled "as against the whole world" - and that includes the Government of Western
Australia - "to possession, occupation, use and enjoyment of these lands." One of the
arguments made by the Court Government, Hassell, and other critics, is that somehow the
High Court intended that the judgment would apply only to specific application made by
Mr Mabo and his people and only to the Murray Islands. Even Colin Howard, a
conservative on the question, has indicated clearly that this decision was not meant to be
restricted to the Murray Islands, I quote from a recent article which he has written on the
subject -

It is clear that the court was deliberately making a major change in the law and
intended it to be a general application.

So, I do not want to hear any argument ftrm the Government or its supporters that the
court was not intending a general application of native title to all Australian land, and that
it was not intending to explicitly put aside the doctrine of terra nullius, and grant to
Aboriginal and Tortes Strait Is landers at common law what had been theirs for as long as
they had lived in this country and occupied it, but denied through successive
Governments and generations of Australians.
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The challenge that is not met by this legislation - it is explicitly repudiated by it - is for
the community to determine ways and means of recognising and managing title to land
which does not derive from parliamentary laws. Again, that understanding appeared to
slip from the Premier's grasp. He could not understand that at common law rather than
from parliamentary law a right had been recognised that already existed - conferred de
novo, but acknowledged at law. It is a right that could have been said to exist for as long
as settlement had occurred in Australia.
Mr Court: Without the people of Australia having any say.
Dr LAWRENCE: The Premier has failed to understand the system of laws and
government in this country, and the challenge was always that the community and the
law makers, the observers on this matter, would recognise and respond to the need to
manage title not deriving from parliamentary laws but from a continuation. of common
law rights over land which predates European settlement. As I said, it is clear that that
challenge was just too much for the Premier and this Government, because it has chosen
time and again to repudiate the notion of common law -until recently at least - to
repudiate the notion of native tide being conferred and to insist that the High Count had in
some way acted illegitimately. In so doing, they not only expose their own considerable
ignorance but also undermine respect for the High Court - respect for which is essential
to the running of our community.
I point out also in relation to the Mabo decision that while all the other jurisdictions that
have had to deal with the matter - the Federal and State Governments and Territories -
had points of disagreement, they have been able to accept the challenge of dealing in law
with a decision that was made to provide for common law title - that is, to set up the
necessary mechanisms to give effect to the Mabo decision. The Federal Government and
other State Governments have spent the last nine months in concerted effort to deal with
the legal questions raised by the decision. There are many. We have always agreed that
they are complex and difficult, but some Governments have spent time dealing with the
legal questions, trying to ensure that any uncertain ties about existing title are removed
and making sure that there is debate and discussion - albeit sometimes uncomfortable - in
the community. They have consulted the affected parties - not only Aboriginal people
but also miners and other industry groups. They have circulated papers, one a white
paper, and discussion points and rebutted the myths when they appeared, principally from
the Western Australian Government, and outlined the key points of the elements of the
legislation they intended.
In the case of the Commonwealth Government, today the second reading speech of the
Commonwealth legislation was undertaken in Federal Parliament. That legislation is
now before the people of Australia for examination, and before the Federal Parliament
for its concurrence. I contrast those actions sharply with what has happened in Western
Australia. Not only has the Government failed the challenge, but also we have seen the
Premier and the Government constantly at odds with the rest of the world - not, as some
would have it, defending Western Australia against the tyranny of Canberra. That is the
most simple-minded and simplistic response to the question I have seen from anyone.
Mr Court: Have you seen the legislation?
Dr LAWRENCE: I am making a speech, and I intend in due course to respond.
Several members interjected.
The SPEAKER: Order!
Dr LAWRENCE: Unlike the Premier of this State the Prime Minister and his officers
and Ministers have consulted. Tlhey have provided detailed information to the many
interested parties who have concerns with this matter. The Commonwealth Bill today
reflects very closely the detail of the discussion points that were circulated throughout the
community.
Mr Court: And you support that.
Dr LAWRENCE: The Premier may try to lock any particular member of this Parliament
in support for all the provisions of the Federal legislation. Until that detail has been
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exposed to public scrutiny I believe any person would be unwise to endorse all of its
provisions. At least there is an opportunity to do that and to have anticipated elements of
the Federal legislation. That legislation we have for debate in this place is a disgrace for
the following measons: First, it is a result of a series of shifts in the Premier's position.
There has been no consistency. The Federal Government has been consistent in its goal.
Its goal was to come to terms with the Mabo decision; to remove the lack of certainty
surrounding some of its provisions, and to legislate in concert as far as possible with
other States to provide for an application of native title throughout the country, while
securing economic certainty for the country.
The goals of the Premier have never been certain. I will take members back through the
history of this matter. During the election campaign there was not a word, no campaign
or program from the State Opposition, as it then was, or the Federal Opposition, about
their intentions on the Mabo decision. When I hear the Premier say that he is acting on
behalf of Western Australians, I say to him that he is not acting on behalf of all Western
Australians; he did not consult them on this matter and they do not endorse unanimously
the line of action that he has taken. Indeed, a great many people are extremely
dissatisfied with the way in which this matter has been handled. We have not been able
to determine what precisely is the view of the Premier. Today he still appears to be
questioning the validity of the High Court's decision; yet his own Bill contains
acknowledgment that it was properly made. The shifts and contradictions in the
Premier's position have been there for everybody to see.
If it had been the dawning realisation that the Premier must act as a leader, that he must
cooperate with other bodies in this community and consult and accept the High Court's
decision, I, for one, would accept those shifts in position. However, we have had no such
change from the Premier. Rather, in the early part of this debate we still have an
acceleration of hysteria, of divisive comments, of anti-Canberra comments, of the denial
of the rights of Aboriginal people; and a desire to frighten the Western Australian
community so that children in schoolyards are now being discriminated against because
of their race. I am not saying that that has never happened before.
[Interruption from the gallery].
The SPEAKER: Order! I address my remarks to the members of the public in the
gallery. You are welcome here today. However, this Chamber has rules, some of which
apply to people in the gallery. One is that you cannot make noise: You cannot hiss or
boo or do any of these sorts of things. The reason for that would be obvious to you, I am
sure. People in the gallery axe not to impact in any way on the members of the Chamber.
For that matter people cannot read. For those people who likec to knit, they cannot. A
whole range of things of that sort apply. These are longstanding rules of this House
which have been in existence for much longer than I have been around. I say to all of
you: You are welcome here. You clapped, and you probably thought that was
appropriate. However, in our rules people in the gallery cannot do that. They must sit
silently in the gallery. I would ask you to do that. If you do not, other action will be
taken and, at the extreme, you would be asked to leave. We would not want that to
happen. I call on your support and cooperation.
Dr LAWRENCE: I am sure that the members of the public in the gallery applauded in
the way in which they did because of the correctness of my observation; that is, that one
of the great sadnesses that comes out of this legislation, as I said earlier, is that the
Government did not take an opportunity to heal divisions which do exist in our
community and which preceded the Mabo decision; it widened them.
in the past 12 months in Western Australia, since the election in particular, this
Government has had a desire to create myths. I remind the Premier that leadership is
about leading, not misleading. The first very substantial public statement about the Mabo
decision from the coalition parties - I am taking members through some of this myth
creation - was from Mr Bill Hassell, who has been the front runner on this question. On
6 May, Mr Hassell, the Liberal Party State President, lashed out - I am not quite sure
what provoked him - and described the Mabo ruling as "an illegitimate, illogical and
racist decision that could cause social divisions". What Mr Hassell failed to say was that
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his behaviour had all of those characteristics, and his intention was to create social
division; subsequently the Government has gone on to do that. That division was almost
certainly Mr Hassell's goal, as it has been on Aboriginal issues in the past. If Mr Hassell
had a clean slate on this question, we could perhaps be forgiven for thinking that this was
an aberration. But it is not; it is part of a very consistent pattern of behaviour that we saw
from Mr Has sell when he was a member of this place, and we see now as President of the
Liberal Party.
I remind members that this is not some fringe lunatic party; this is the Liberal Party of
Western Australia. I must say that on this issue it starts to resemble a fringe lunatic
party, but it is the party in Government. This man is the president of the party which is in
Government, describing the Mabo ruling - a High Court ruling - as illegitimate, illogical
and racist. That was the opening shot from the President of the Liberal Party on 6 May.
lust a couple of days later - this was very much the pattern in the early days of the Mabo
decision - we heard from the Premier. What did he say? Exactly the same as Mr Hassell.
We heard the Premier echoing the sentiments of Mr Hassell and, indeed, endorsing them.
In addressing the Australian Mining Industry Council, the Premier endorsed the
comments of Mr Hassell and described the High Court in the most unflattering terms.
Both Mr Hassell and the Premier have done that on many occasions. They have sought
to bring the High Court of Australia into disrepute. They speak very frequently of the
fact that these unelected judges have made new law, thus again exposing their ignorance
of the Australian political and legal system.
As if it was not enough that there was an attack on the decision itself, from time to time
we have had threats to remove title in this State which have finally been realised in this
Bill. That is one question on which the Premier has been consistent. He said from the
very early days of this debate, in about May or June, that he would remove native title in
Western Australia and that he would not compensate for it either. Legal advisers got to
him and said, "Mr Premier, you cannot do that; you will be immediately in breach of the
Racial Discrimination Act; if you remove native title by unilateral action, you will be in
breach of the Racial Discrimination Act immediately and you will have to pay
appropriate compensation and show due process."
The Premier went silent on that question for a little while until recently. At the Premiers'
Conference - in my view this was the low watermark of this Premier's lack of
leadership - he was described by some sections of the media as a lone wolf; no doubt
held by the Premier to be a flattering description, but in my view an accurate description
of his attitude towards the Aboriginal people, an accurate description of the way in which
he has treated them. The predatory nature of his use of this issue for political purposes
should be condemned by everybody in this community and 1, for one, condemn it utterly.
In that arena, the Premier had no support. No other political leader in this country - State,
Federal or Territory - would endorse the extreme views that he expressed. My
information about the meetings, though they were in camera, was that the Premier was
not even able to justify and explain his own position to the satisfaction of other Premiers
or other officials who were in attendance for, at least, a brief part of that discussion.
Instead, he walked out in front of the cameras and talked to the journalists about the need
to protect Western Australians from the big, bad, Canberra bogy.
Somehow the people of Queensland and the Northern Territory, who have similar issues
to confront with the Mabo decision, will not be exploited by the big, bad, Canberra bogy.
One of those is the Labor Premier who is not known for his left wing leanings, Mr Goss;
the other belongs to the conservative ranks. Although he had some reservations about
some elements of the Federal legislation, he was prepared at that time, and still is, to
work with the Commonwealth Government toward a uniform solution of this question
and, as a first principle, to do what the Premier has never really been prepared to do, even
now, although it is written in this Bill; that is, to acknowledge that native title exists, that
it is a right in law and that the task and the challenge for legislators is to give effect to it.
The Premier has never been able to accept that. I totally endorse the comments made by
Mr Goss at that Premiers' Conference when he said -
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It would be an economic and moral disaster if Stares dealt with Aboriginal land
claims on their own.

He is right. It is an economic and moral disaster that this Government is crying to inflict
on this State. It is an economic and moral disaster, and one which you, Mr Deputy
Speaker, should now hesitate to enforce. As I say, this lone wolf image - the Premier
standing alone, standing in isolation and, in my view, isolated stupidity - is one that he
found comfortable.
It has been traditional for Western Australian Premiers from time to time to separate
themselves from the rest of the nation and to say that we are so different in this State that
the same rules, morals and ethics do not apply here. I repudiate that. I am an Australian
first and a Western Australian second. I belong to this nation and I want to see national
solutions. I know that I speak for many Western Australians when I say that. We are not
about to secede. We must deal with the legislative framework and the constitutional
framework in which we find ourselves. From time to time, we may debate the
correctness of that framework and attempt to change it. But to pretend that we are
somehow another nation - a nation within a nation - is the ultimate stupidity. It is an
insult to the people of Western Australia to think that they would affirm the view that
they are Western Australians first and Australians second. That is not my view. I want it
clearly on the record that I do not accept the Premier's stance on this matter. Standing up
for Western Australians' rights - absolutely. Making sure that we get fairly trated in any
distribution of resources - absolutely. Reversing some of the powers that have been
taken to Canberra by successive Governments, Liberal, coalition and Labor - absolutely.
But, when faced with a reality such as this and a moral obligation, I am an Australian
first. When I say that, I know that I speak for many on our side of politics.
I do not endorse the notion that we should separate ourselves from the rest of the nation.
It may be an attractive media stance for the Premier to take. I am sure that he has drawn
some comfont from the fact that from rime to time that lone wolf stand appears in a de
facto way to confer some strength on his leadership - strength of leadership that was
conspicuously lacking before he chose to exploit this issue.
In one of its editorials, The West Australian best describes the Premier's position on this
matter - that desire to separate Western Australia from the rest of the nation. The article
describes the Premier's position as one of self-delusion. It says -

Mr Court has isolated Western Australia from the emerging consensus which will
guide the rest of the nation from the path of making Mabo work for all
Australians.

Mr Court: Come on! You can pick out better stuff than that.
Dr LAWRENCE: A great deal worse could be said about the Premier's actions, but in
seeking to separate Western Australia on this issue and to provide a separate legislative
remedy, rather than working with the Mabo decision, he is engaging in massive self-
delusion. Opposition members and even supporters of the Government on this question
know that this is a recipe for uncertainty and chaos in Western Australia; it will not be to
our benefit.
The editorial continues with a point that is highly pertinent to the legislation. and one
which I endorse -

A big misconception was the notion that native tide identified in last year's
judgment could be legislated out of existence by Federal or State Government.
That view misreads legal and political realities. Native title is a fact of life that
will not go away, no matter how much Mr Court disagrees with it.

Mr Court has not been able to accept that sound advice from The West Australian nor
from many other people, including many members of the Aboriginal community who
have attempted to say that to him - not directly, because he has been very reluctant to
consult them. Indirectly, through the media, they have tried to get that message through
to him. They have tried to tell him that they do not dispute that the Crown has taken
action since settlement which effectively extinguishes much native title, title which has
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been taken over by leases and cities given by successive Governments. They do not
dispute that. They are saying, on the other hand, that where native title exists under the
Mabo decision, the Premier should work to give effect to thiac in the law of Western
Australia in conjunction with the law of the Federal Government.
The further point to be made is that, if the simplistic view enunciated by the Premier and
carried into ibis legislation prevails, as noted in the editorial, Mabo would almost
certainly lead to very divisive and expensive litigation. The outcome would be a recipe
for a loss of investor confidence.
The key point of this issue should be the question of justice to the Aboriginal people.
That is the first principle from which any assessment of this Bill or any other should
proceed. The second principle is the extent to which it affects the activities of others.
The Premier has chosen to turn that on its head. HeI has been obsessed with the extent to
which the activities of others - particularly miners - might be in some way discomforted.
Rather than providing a solution to that, he thinks that by extinguishing the rights of
Aboriginal people he can provide comfort to the miners and that he will restore investor
confidence. I know, and I think the Premier knows, that he is bringing into this
Parliament a recipe for the most extended period of uncertainty in Western Australia's
history, the most likely effect being a decline in economic activity in this State at a time
when I am delighted to note that Western Australia is improving its economic
performance for the good of all. However, because of an ideological bent by the Premier
and Bill Hassell, we have a recipe for uncertainty.
That was always the secondary question. The first one, the question of justice to
Aboriginal people, never got into the Premier's lexicon, and it is certainly not
incorporated in this debate.
Mr Court: Have you finished the personal abuse yet?
Dr LAWRENCE: I now deal with the next move from the Government. Having
attacked the High Court and its decision; having threatened to remove and extinguish
native title without compensation; and having set Western Australia apart from the rest of
the nation in attempting to solve this problem - those points are not a Personal attack, it is
an assessment of the Premier's political judgment - what do we get next? This is now the
height of hysteria. Mr Hassell comes to the people of Western Australia claiming, "If
you are not careful, your backyards could be taken by these greedy Aboriginal people."
Mr H-assell expressed that attitude publicly. He said that there would be hundreds of
challenges to people's backyards. lHe meant to say that the title that we enjoy in our
backyards and our farms would be at risk.
If the Premier had any character or gumption, he would say to Mr Hassell, "You have
overstepped the mark. I speak on this issue; you do not. You should remain silent." If
the Premier had any judgment, he would have said to Mr Hassell, 1I do not endorse your
comments. I do not endorse the view that you are expressing that the Aboriginal people
of this country, first of all, would attempt an assault on people's backyards and, secondly,
that in the Mabo matter the High Court judges would have passed a judgment that
eventually resulted in that outcome."
What do we have? Not a repudiation of that view by the Premier - an endorsement by the
Premier. When asked by the media whether he endorsed it, he enthusiastically said
"Yes". A short time later, the Premier of this State is hawking around at media
conferences lists of suburbs and maps purporting to show the specific backyards that
would be threatened.
Mrs Hallahan: He didn't, surely!
Dr LAWRENCE: That is what the Premier did. When challenged to provide those lists
and maps to members of this Parliament in a question on notice, suddenly they had
disappeared. They were not available for close scrutiny or analysis, which would
inevitably have shown the Premier to be up to his old tricks of scaring people.
At the same time, the Premier was sitting in front of television cameras with a big map of
Western Australia covered in red stating, "80 per cent of Western Australia claimable
under native title."
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The Premier repeated that figure over and over again. He meant people to believe that
their backyards were threatened and, further, that 80 per cent of the State was claimable
under the Mabo decision. He failed to tell people that the Aboriginal people themselves
had already made it very clear that they had no aspirations to extend the native title
decision beyond the High Court's intentions. Matters were to be discussed in relation to
mining and pastoral leases but, since the Commonwealth Government has come up with
this proposal, the Premier has not once indicated precisely what is now claimable under
the Mabo decision or the Commonwealth legislation. The reason is that both he knows
and we know that not 80 per cent of the State is claimable. In any case, in making these
extravagant statements he always ignored the very critical point of the Mabo decision,
which I bring him back to: This native tidle was conferred upon Aboriginal people with
continuous or near continuous occupation of lands used in a traditional way. Every
Aboriginal person who has considered that decision knows that it mostly excludes them.
Why do they care about the decision, if it is really available to only a relatively small
number of people - particularly in Western Australia I agree - who have maintained
traditional connections with their land and continuity of occupation despite the most
extraordinary pressures to remove them? Why does the Premier think they are insisting
on their justice?
It is a matter of great significance for the Aboriginal people that, for the first time, this
judgment says to them that with their sophisticated culture, language and law they were
using, possessing, enjoying and occupying this country before white settlers came here.
For the first time in the history of this country, a decision of the highest court in the land
has underlined the view that I know is held by every Aboriginal person in this country
and by many white people; that is, that the doctrine of terra nullius was a disgusting
fiction maintained by successive Governments of all political colours as well as the
courts against the very clear evidence of Aboriginal occupation and culture. That is why
the people who do not stand to benefit directly from this decision and people of good
sense and decency care about it. It will right a historic wrong,
Today I had a chance to examine the second reading speech of the Prime Minister. I was
very impressed by one line in his speech, although there were others equally impressive.
The Prime Minister asks, as he did in his speech to the nation a couple of nights ago,
what response we should have as a community. There has been much talk about the
undesirability of feeling guilty about this matter and that a guilt industry has been built
up. We have heard phrases like that, as well as the idea of talking to Aboriginal advisers
rather than Aborigines themselves, from the Premier and his associates. On the
conservative side the idea exists that a guilt industry has been built up around the
problem that Aboriginal people conspicuously face in our community. The Prime
Minister says in the opening section of his speech in relation to Mabo -

The Court described the situation faced by Aboriginal people after European
settlement. The Court saw a 'conflagration of oppression and conflict which was,
over the following century, to spread across the continent to dispossess, degrade
and devastate the Aboriginal people". They faced "deprivation -

It is quoting here from the court's judgment -

- of the religious, cultural and economic sustenance which the land provides" and
were left as "intruders in their own homes".
To deny these basic facts would be to deny history -

That is what has been attempted by many of the conservatives.
- and no self-respecting democracy can deny its history. To deny these facts
would be to deny part of ourselves as Australians.
This is not guilt: it is recognising the truth. The truth about the past and, equally,
the truth about our contemporary reality.

I underline the following -

It is not a symptom of guilt to look reality in the eye - it is a symptom of guilt to
look away, to deny what is there.
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What we have seen from this Government is a denial of what exists - a refusal to look it
and the Aboriginal people straight in the eye. It is not about the guilt industry, it is about
justice, history and the evidence of our senses. As the Prime Minister says, "To look
away and deny what is now the law is the action of the guilty." However, as I indicated
in my outline, this Premier has done a series of steps sideways, backwards and any way
but ro confront this issue full on. He has attempted to deny the High Court's right to
make a decision and to deny that native tidle makes any sense at all and then flipped to
the point where it will take in everything such as one's backyard, and pastoral and mining
leases, and that 80 per cent of the country will be taken up by it. That is the action of a
guilty man and a guilty Government. That is not the action of someone trying to come to
grips with these problems.
Failing all that and with all his flip-flopping around in refusing to deal with the issue, the
Premier asks why we should not have a referendum and put the question of native title to
the people of Australia. What other of our citizens' rights would be selectively pulled out
and made subject to a referendum? Would we have a referendum, for example, on
whether we should have our own backyards? Would we intrude into the rights of the
non-Aboriginal members of the community by referendum? Every right minded person
in this community saw that for what it was, including the Federal Leader of the
Opposition.
Dr I-ewson has been threatened a little by this proposal and has been told that if he does
not pull himself close to the Western Australian legislation, support for him as leader will
be diminished. We face the prospect of the Premier and others sitting side-by-side with
the hard right of the Federal Liberal Party - that is, the Bronwyn Bishops and Ian
McLachlans of this world; the people who warnt to see this decision pt down. Although
initially he clearly said he did not want to hear about a referendum, Dr Hewson has had
his arn twisted a bit. However, he is still maintaining a reasonable position on this
matter. Do the people of this House know what question the Premier was proposing to
put in a referendum? I found it extraordinary that the suggestion of whether someone's
rights should be removed by referendum should be asked in a referendum. The question
was to be: Should all Australians be treated equally before the law? What were people
going to answer to that? Would they answer "no"? "Yes" would almost certainly have
been their answer. A "yes" to that would have confirmed native title as a right in this
State, not denied it. It would also have confirmed many other things this Government is
not very keen on, such as electoral fairness. If Australians had been asked that question -
it would have been a great waste of money - they would have said, "Yes, all Australians
should be treated equally before the law." That would have led to the inevitable
confirmation of common law rights to native title of the Aboriginal people of this
country. That exercise would have been fruitless - $3m expenditure on what essentially
would have been a political stunt. Even the Premier's political allies recognised that.
In conclusion, although legislation has been introduced into this place - there have been
many twists and turns in this discussion - which acknowledges the existence of native
title, it immediately moves to extinguish it. The final insult to the Aboriginal people, not
only in Western Australia but in this country, is that a Premier would move in that way
without any reference to anybody. I refer again to an editorial which well captures the
way many people feel about this issue. The editorial of The Weekend Australian of
November 13-14, having seen the legislation reads -

Scepticism about Mr Court's Bill can only be deepened by his contradictory
statements on the High Court judgment. Only four months ago he would have
none of the judgment, saying its logic was "fatally flawed". He said it was
illegitimate and should be overturned by referendum. This month, however, he
announced that his Bill "rccognises' the judgment. His Government even boasts
that its Bill, and not the Federal Government's, will reflect the "true spirit" of the
judgment.

I ask the Premier not to abuse the English language in that way, as has been indicated by
The Weekend Australian- This Bill is in no way a reflection of the spirit, let alone the
true spirit, of the Mabo judgment, except insofar as it recognises native title but then,
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contrary to the spirit, the letter, and the sense of justice contained in the Mabo decision,
proceeds to eliminate it. Further, in the same editorial, The Weekend Australian said -

Mr Court's Bill tries to capture any native title within West Australian statute and
then relegate it to second class status.

That is true. In this Bill, native tide is defined and then extinguished. A right of
traditional usage is sought to be substituted and then the next 35 clauses of the Bill are
designed to water it down step by step until it is what I said when I first saw the Bill, "a
bag full of nothing." They are designed to take away the fundamental right that was
acknowledged by the High Court decision, substitute an inferior right and then proceed to
demolish it so that, in the end, this Bill contains no rights for Aboriginal people. I ask
members opposite who have some decency to go through the legislation carefully and to
not accept the gloss, the doublespeak, that we have now came to expect from the
Government on this matter, but to look at it closely.
I conclude this section of my speech with the observation I made on day one. The
Weekend Australian said, as I said -

In short, Aboriginal rights in land come last.
This is inconsistent with the Mabo judgment and with the Federal Government's
approach.
Then there is the question of ministerial discretion. Western Australia's relevant
Ministers - this is clear in this Bill - would have very wide latitude in negotiations over
compensation, the extinguishing rights of traditional usage, and appeals would be limited.
However, more than that, ministerial discretion would actually seek to interfere in the
operation of the courts in Western Australia. We will be expanding that point later in the
debate.
The final insult is that native tide is recognised and extinguished, traditional usage is
defined and then watered down, the Minister is given most of the discretion in this matter
and, to the extent that the courts might intervene, their powers, in the most extraordinary
way, given the alleged separation of powers, are sought to be fettered by the Minister. I
am sure that when people have a good hard look at this legislation, they will understand
the truth of what I am saying.
I know that the Premier thinks that on this issue he is on a winner. He understands that
sadly, in this community, there are people who think that the Aboriginal citizens of this
country are second class citizens, who do not deserve what they have already. There is a
view in the community, shared by more than I am comfortable with, that the Aboriginal
people deserve no rights, that their interests can be set aside, that too much money has
been spent on them already, that there is a guilt industry out there designed to make
comfortable citizens of the State uncomfortable, and that there is some conspiracy by
Aboriginal people against the rest of us. The Premier knows that that sentiment exists in
the community. If he were a leader, he would have repudiated that sentiment at every
turn; he would not have sought to exploit it and he would not have used it to his own
political advantage. However, I am pleased to say that, despite that vein of sentiment that
we all know exists in the community - it is what leads to racist comments, statements and
actions and it is what led us to introduce legislation to prevent racial vilification - a good
many people in this State and elsewhere actually acknowledge the right of Aboriginal
people to native title and believe that it would assist in improving the lot of Aboriginal
people in this country.
The Age poll showed that a great many people do not believe the scaremongering.
Approximately 88 per cent indicated that they did not believe their backyards were under
threat. Therefore, not everybody fell for that ploy. I am disappointed that the remainder
did. The Bulletin poll taken towards the end of October -from Opposition these are the
only indications that we have of community sentiment apart from letters and so on that
we receive - showed that 50 per cent of Western Australians believed that native tidle far
land was appropriate and only 34 per cent were opposed to it. Therefore, I am pleased
that the majority of Western Australians and the majority of Australians do not share the
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Premier's view; they believe that native title is justified and they believe that native title
will confer specific benefits on the Aboriginal community. Only 34 per cent are against
it, and only 17 per cent of those were strongly against native title. Although we can all
be concerned that segments of our communities would seek to set aside the rights of
Aboriginal people on the basis of what I must say is largely racist sentiment, we can also
be pleased that at least the majority of Australians and Western Australians do not accept
the thrust of this legislation.
The legislation is deficient in very many respects. We have had legal advice as well as
our own assessment of justice and morality of this position. I will go through the process
that we have seen develop here. First, I make it clear that every Premier and Territory
leader understands that it was always assumed that the States would at some stage
introduce their own legislation to complement the Commonwealth legislation to validate
their own land titles. That was always understood; we did not resist the idea of State
legislation because it was natural that it would happen. However, it needed to occur in
consultation with the Federal Government and with the other States. However, the
Premier's legislation does not provide for native title in this State; it does provide for the
State to control its own land titles, but it extinguishes native title without proper
consultation. In that, it conflicts with the Commonwealth legislation which has been
tabled in the Parliament and with the Racial Discrimination Act. Therefore, any
suggestion that this legislation will prevail over the Commonwealth's legislation is a load
of codswallop. The Premier should know and does know that that is the case. Therefore,
we are participating in what can only be described as a political stunt by the Government,
a phrase the Premier is fond of using. However, a great amount of the State's resources
have been put into mounting this assault. Constitutional lawyers, expensive legal advice,
television advertisements, and full page ads in the newspapers have been used to support
the Government's position on this matter and now a pamphlet is going into people's
homes in advance of the legislation. The Premier did not, as the Prime Minister did a
couple of nights ago, make a carefully considered statement outlining the history and the
intention of' this Bill -

Mr Court: Hang on! He went to the public before his legislation was introduced.
Dr LAWRENCE: Certainly before it, outlining what the Bill was about with the
intention of introducing the Bill afterwards and, I might say, providing for the Opposition
a right of reply. It was not a glitzy advertising campaign in which the Opposition has no
role, but a Prime Minister's address with a right of reply for the Opposition.
Mr Court: On "The 7.30 Report".
Dr LAWRENCE: That is not correct. The Opposition has been given a right of reply not
at great expense to every taxpayer on every television station in the country and not with
glossy publications to persuade and cajole and to defend the indefensible. A million
dollars has been set aside in the Budget for this Mabo unit with two staff managing that
unit. The legal expenses are quite separate. We are told that amount is another million
dollars plus. I can only conclude that the balance of that money, the best part of the
million dollars, will be used to persuade the people of Western Australia that this
legislation in some way benefits them and benefits the Aboriginal community.
Mr Court: You spent a million dollars on a railway promotion. How hypocritical you
are.
Dr LAWRENCE: The Premier can fuss and rant all he likes. Everyone knows that this
legislation, put together and publicised at great expense, and which is being used as the
basis of a smear campaign in the Western Australian community, will fail. Nothing is
more certain than this legislation will be knocked out at the earliest possible opportunity
by a challenge in the High Court brought either by the Commonwealth Government or by
interested Aboriginal people. Failing that, if the Commonwealth does not challenge this
legislation, it is almost certain the State will challenge the Commonwealth Government's
legislation, with the inevitable consequence that the State's legislation will be struck out.
In six months we will be back in this House debating a Bill that will be necessary to
validate title in Western Australia under our land laws, and to provide an appropriate
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mechanism for deciding questions of native title. Apart from the cynicism with which
this matter has been approached, I would have thought the Premier at some stage would
have discreetly backed off and realised he had bitten more than he could chew.
Several members interjected.
The DEPUTY SPEAKER: Orler! The member for Peel knows it is not in order to
interject when he is not in his seat. I do not care for the member for Mitchell intetjecting
while I am on my feet.
Mr D.L. Smith interjected.
The DEPUTY SPEAKER: Does the member for Mitchell want to repeat that? I
formally call the member for Mitchell to order. The debate was going quite well until the
latest rash of interjections. I ask members to bear in mind the normal decorum of this
House.
Dr LAWRENCE: Last night the Prime Minister made his statement to the nation and in
it he made a very mild and restrained observation about the fact I have just underlined,
that is, this legislation will fail. What is the reaction of the Premier? He leaps to his feet
and says he has been bullied by the Prime Minister. Yet the Prime Minister said only
what is blindingly obvious; that is, the Western Australian legislation will not prevail
against the Federal legislation. No, the Premier has not been bullied; he has simply been
told the truth and it is time he heard it. Despite the very considerable difficulties faced by
the Federal Government in reaching a decision on this matter, and the rejection of the
Commonwealth Government's position by the Premier, there is no doubt that every
reasonable commentator concludes, firstly, that this legislation does nothing to
implement the High Court decision on Mabo. Secondly, it will not succeed at law; and
thirdly, it will not remove uncertainty.
The Premier appears to think that he does not need Commonwealth assistance in this
matter to face, for instance, compensation bills and the like, and hre is prepared to live
with the uncertainty provided in this Bill about even the question of traditional usage.
The Bill contains no decent system to resolve even that question. In the absence of a
national framework in Western Australia, it is quite clear that there will not be less
Federal intervention and involvement but more, because Western Australia will not have
a system of its own. Every other State will have complementary legislation in which they
control the tribunals and land tides. In Western Australia the Commonwealth
Government will control it all. That is the irony of the position the Premier has taken.
Rather than cooperating with the other States, the Premier has put Western Australia in a
position where the big, bad, bogy Commonwealth Government will have more say in
Western Australia than it does in any other State. The only thing I can say is that perhaps
it is for the good. As long as this Government is in power, Aboriginal people am far
better served by the Commonwealth Government administering land tide in this State
rather than the State Government. The Premier has the remedy in his own hands.
Several members interjected.
The DEPUTY SPEAKER: Order! I must call members to order again because these
little outbreaks occur occasionally.
Dr LAWRENCE: If the Premier does not want that level of Commonwealth involvement
in Western Australia, the solution is in his own hands. That solution was identified very
clearly by Hon Peter Durack, QC, who, as Federal Liberal Attorney General, negotiated
the offshore constitutional settlement between the Commonwealth and the States
following the seas and submerged lands case. That was a similar set of problems to that
now confronting us as a result of the decision on Mabo. He said that the outline of the
Federal Government's proposed legislation on native tide deserved to be seriously
considered, not so much for its merits, many of which were commendable, but for the
fact that, taken by itself, the scheme was a coherent, constructive, and national solution to
a most intractable problem. Though he clearly had reservations about the
Commonwealth proposal, Durack concluded that the Federal Government had faced up
to a difficult task with its outline. One of the major criticisms I have of this Government
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is that it has not faced up to this difficult task. It has, in guilt, averted its eyes and is
denying the reality of its senses. The Government's legislation does not bear any signs of
a Federal-State cooperative approach. It simply does not accept that the minimum or
national standard for the registration of claims and the ongoing relationships between
Aborigines and developers is essential if we are to have any economic certainty in
Western Australia, let alone on the first principle of doing justice to the Aboriginal
people. There is no doubt that the Commonwealth has the power to do so, and I
underline that point.
The Premier said in his second reading speech that this State is not going to be divided
territory and it will not have divided laws. The Premier wants to be able to say this
nation will have divided territories and will have divided laws. In introducing this
legislation he has ensured, at least in the short term until the legislation is challenged and
overturned, that this is a divided nation and it has divided laws.
I return to the observations I made at the outset; that is, this should have been a day
when, as members of Parliament, we could have said - after 200 years of settlement on
the eastern seaboard and somewhat less in Western Australia - that this is the oppontunity
for which we have all1 waited, many of us perhaps not certain enough of our own pround
to say it or act upon it. In the mid-1980s in this State an opportunity was given to the
upper House to pass legislation which, although deficient, at least acknowledged the land
rights of Aboriginal people in this State. Who at the time refused to pass that very mild
legislation? We are now living with the legacy of the failure of the conservatives in
control of the upper House - which they have always controlled - to provide for a mild
legislative remedy to the problem that Aboriginal people in this State had no land rights.
We now have the same Government, with the same moral bankruptcy, and the same
absence of a sense of justice, doing exactly the same thing again when the highest court
in this land, the Federal Government, and every other Government of the States and
Territories have agreed that 1993 is the year finally, since settlement, to get this right.
Which is the one Government and which are the two parties in this country that cannot or
will not recognise the rights of Aboriginal people, that cannot or will not seek justice for
Aboriginal people, but instead avert their gaze in guilt? And guilty they are!
MR BRIDGE (Kimuberley) (4.19 pm]: There are times when the conduct in this place
on certain debates can be associated with the word "shame". Although in many instances
one cannot be absolutely convinced that that is an appropriate way to describe the
deliberations of this place, bearing in mind the importance of the debate, today it is
correct to tag the behaviour of this House with the word "shame". I say that because you,
Mr Deputy Speaker, along with other members opposite, are today prepared to set aside a
very high principle. You are required to set aside the principle of upholding equal rights
for members of our society. This Bill is racial legislation of the worst kind because it
singles out a group of people in our society and causes the people in that group to be
different from others. It does that through a process of robbing Aborigines; it outlaws
Aborigines. Members should think seriously about what I say because my words
truthfully reflect what is attempted to be achieved with this legislation. We are not
talking about a group that may in future aspire to land ownership. We are not talking
about a group of people that may contemplate being considered for native title. We are
speaking about a group of people who have held ownership of land for 40 000 years. We
are talking about ownership, the right to land, and a relationship with land that existed
long before the arrival of the British in this country.
The High Court judgment was not handed down so that we could consider the situation;
it in fact confirmed a situation that has existed for 40 000 years. Despite that
confirmation by the High Court based on logical reasoning, this legislation seeks to
extinguish native title; so that we will move to a diametrically opposite position. Native
tidle has always existed in this country. The indigenous people lived here long before the
arrival of the British; therefore the Aboriginal people had a form of title. In other words,
native tide to land has always existed. Despite the High Court judgment, this State
Government through this legislation seeks to re-establish terra nullius.
Mr Court: Who said that?
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Mr BRIDGE: That is what this legislation is all about.
Several members interjected.
The DEPUTY SPEAKER: Order!
Mr BRIDGE: That is precisely what the legislation is all about because, firstly, it is
based on the Premier's nonacceptance of the High Court judgment.
Mr Court: That is not true.
Mr BRIDGE: Secondly, it is based on the nonacceptance of native tidle. So, taking those
two points as one - the nonacceptance of the High Court ruling and the nonacceptance of
native title - it follows that we must have the reinstatement of terra nullius. It cannot be
any other way.
Mr House: Do you believe that the Federal Government legislation is in line with the
High Court decision?
Mr BRIDGE: Yes, I do. I will tell the Minister why. The answer is very simple for two
reasons: The Commonwealth legislation accepts the High Court judgment without
question and acknowledges that native title is part of common law. The Commonwealth
legislation is consistent. Also it is important for members to acknowledge that this Bill
defies all international trends. Australia stands up as a nation and champions our position
as great advocates of human rights - all those ideals that are very precious to our society.
The same questions were asked of other countries around the world many years ago.
Those countries have taken up the challenge and answered the questions in a positive
way. New Zealand, Canada, and the United States, all countries with an indigenous
population, have faced up to the reality that as a result of preoccupation of the land, a
fundamental requirement is placed on administrations to acknowledge the situation. In
various ways throughout history, that has been done.
The late Eddie Mabo asked the High Court to rule on the samte question. The High Court
of Australia answered the question, and it is now left to us, as a nation, to respond and
follow the lead taken by other countries in a right and proper way. In my opinion,
ultimately every Parliament in this nation should not find that difficult. Unfortunately, in
this State, with the passage of this legislation we will not have followed the lead taken by
other countries. This legislation defies international trends. Instead of peacefully
accepting the High Court ruling - a proper, legitimate and fair ruling - this State
Government wants to continue the notion of terra nullius. The Premier can say that is not
the case but his argument will not stand up. The truth of the matter is that ultimately this
legislation will rob the Aboriginal people of their legal rights.
I direct my comments particularly to the country members on the Government back
bench. They should think seriously about the degree of shame that they will face.
A Government member interjected.
Mr BRIDGE: The member has no feeling, and I will tell him why I think that. In 1977
similar legislation was contemplated by the Government of the day in this place. It was a
course of action designed to deny illiterate Aborigines the right to cast a vote in the State
elections. Similar to the legislation being debated today, that earlier action was designed
to disfranchise the Aboriginal electors' legitimate right to vote. In this case, we are not
talking about disfranchisement. We are talking about the denial of rights- One case
refers to the right to vote and the other to the right to land. During debate on the earlier
matter, there was a great degree of public outrage.
Even though a strong position was being adopted in this Parliament, the public of this
State were not prepared to support that draconian and unfair action; this resulted in this
Parliament acting responsibly and in a decent way. To the credit of the members of this
Parliament at the time, the legislation was defeated. Mr Thompson, the then Speaker, Mr
Cowan, then and now a member of the National Party and now Deputy Premier, Mr
Crane, then a member of the National Party; and Mr McPharlin, whose picture does not
appear in the newspaper article; along with Dr Dadour did not choose to support the
Government in its intention to drive the legislation through this House. As a
consequence of that decision by those members, the legislation was defeated.
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Mr D.L. Smith: That was when the National Party had real courage.
Mr BRIDGE: It was a display of real courage and decency in which the interests of the
community overrode any political expedience which may have been considered
important by the Government. The rejection of that legislation was very significant.
However, that legislation was no more significant in its importance and substance than
the legislation before us today.
Members opposite should consider their feelings and give a thought to the group of
members who, at that time, saw no rightful purpose in denying Aboriginal people a right
to vote. Therefore, it did not matter what the Government said because the integrity and
morality of those people - including the now Deputy Premier - were supreme.
Mr Johnson: Today is a completely different situation.
Mr BRIDGE: No, the importance of this legislation, if anything, is greater. I presented
an example of how 16 years ago an attempt to deny the human rights of a group of people
was unsuccessful because of the strength of a number of politicians who, along with the
Opposition, chose not to support that action. I would like to think that, 16 years later, we
can find somebody opposite who has the strength of his or her convictions, of morality
and principle to say, "I will check this legislation out more." Upon doing so, that
member will then go to the Premier and say, "You can be a loner on this exercise; I will
not be part of it with you." That is not a big deal. I have stood up in this Parliament and
defied my party.
Mr Court: When?
Mr BRIDGE: A few years ago.
Several members interjected.
Mr Tubby: You wimped out!
Mr BRIDGE: Do not talk to me about chickening out.
Mr Pendal: You are all talk and no action!
Mr BRIDGE: If the member believes I am all talk and no action he should come with me
to the Kimberley and see if no action takes place.
Mr Pendal: You have never crossed the floor on a point of principle, and nor has any
member opposite.
Mr BRIDGE: If the member wants to perform like a dog or dingo, he can do so.
However, I am presenting a reasonable scenario on a matter of great concern. Members
opposite can wallow Mround in their glory, but this is a matter of great importance.
Several members inteijected.
Mr BRIDGE: I am trying to present my point. I am sure the Deputy Leader of the
Liberal Party wants to listen to my argument; it is important that he does. Let us hope
that somewhere along the line this society is not devoid of people who have the capacity
to think rationally. Let us hope that politics will not rule to the extent that members
cannot see right from wrong. Surely members can see that this legislation is not the way
to go, although they may see some political advantage in it. I shall refer to that political
advantage later.
Over history we have condemned the actions of Hitler. Through some legislative
procedures in Germany in 1936 he took away the rights of Jews. Can members opposite
tell me the difference between what Hider did to the Jews in Germany and what is
contemplated with this legislation we are considering today?
Mr Bloffwitch: There is a lot of difference.
Mr BRIDGE: There is no difference.
Several members interjected.
Mr BRIDGE: We have had 40 000 years of legitimate land ownership -
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Mr Shave: How can you compare the two examples? Where are the gas chambers?
The DEPUTY SPEAKER: Order! The member for Melville knows that it is disorderly
to interject from out of his seat.
Mir BRIDGE: This legislation will take away rights which have existed for 40 000 years,
and this will be done because the Government says so. If there is no comparison between
those two types of action, I will stand corrected.
This legislation is also similar to that of the Hidler regime in that minority groups are
involved; namely. Jews in Germany and Aborigines in Australia. In our society minority
groups rely heavily on the protection of the law. This legislation will remove that right.
This legislation highlights the continuing shame of this State's past.
I now remind members of some of the shame associated with the administration of this
State. I hope members opposite are listening. I refer to a few Acts of Parliament which
highlight the shame which has bedevilled Aboriginal people; we are considering today
legislation which will continue that shame.
In 1849 the Aboriginal Native Offenders Act was introduced into the Parliament of
Western Australia. It was designed so that a sentence of imprisonment and up to 24
lashes would apply for "offences committed by Aboriginal people only" - I emphasise the
word "only". In 1875 the Capital Punishment Amendment Act indicated that public
executions would be held outside prison walls for "Aboriginal people only". In 1892 the
Police Act enforced apartheid by making it an offence for white people to associate with
non-white people. Nobody should say that that was not the way of our society; even as
recently as my recollection allows it was an offence in the Kimberley for such association
to occur. That policy was in force during my early life.
In 1905 the Aborigines Act gave the power to the police prosecutor to declare towns and
districts out of bounds, remove Aborigines to reserves, control employment through the
permit system, and round up Aboriginal people who had left their place of employment
without permission. In 1911 and 1936 much the same sorts of amendments were made to
the Aboriginal Act and the Native Administration Act. In 1941 an interesting
amendment to the Native Administration Act related to the prevention of Aborigines
crossing the twentieth parallel in either direction without a permit. Members opposite
can sit in their seats and -

Mr Bloffwitch: What year was this?
Mr BRIDGE: It was as recently as 1941 that the powers that be in Western Australia
would not even allow Aborigines to cross the twentieth parallel without permission.
Mir Day: None of us on this side pretends that is acceptable.
Mir BRIDGE: If the member for Darling Range looks at this legislation, he will see it is
no different from that. We have an example in this State that will continue the history of
shame that has been placed on the people of Western Australia. Even though history has
unfolded and many people have said they cannot be judged on the past, that view can
never be erased if members opposite are prepared to support in principle this form of
legislation.
The problem I have with this legislation, in addition to aspects of it which are bizarre,
outrageous and unacceptable, is the political theme that it contains, which is very
dishonest. The Premier is not being fair with Western Australians on this issue. Those
members opposite who go along with this legislation have not understood the underlying
exercise - that is, to create tension, division and animosity in this State.
Mr Minson: Are you saying we have set out to do this?
Mir BRIDGE: Yes, the Government has set out - knowing all along that the State
legislation will ultimately fail - to create division, tension and animosity for one reason:
The Premier was not prepared to embrace the approach of the Commonwealth
Government. The Premier, in the end, figured that was the wrong thing to do.
Mr Minson: Have you read the Commonwealth legislation?
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Mr BRIDGE: Yes, I have. It is definitely the way to go.
Mr Johnson interjected.
Mr BRIDGE: I amt in perfect agreement with the legislation. I have locked at the
Commonwealth legislation in its draft form. I have had discussions with the
Commonwealth Government in respect of the legislation. I am comfortable with it.
Mr Minson interjected.
Mr BRIDGE: There is a lot in it for Aboriginal people. The first aspect is the decency of
the Commonwealth exercise compared with the immorality of this exercise, the
unprincipled dingo act of this exercise. The Commonwealth legislation is a preparedness
to embrace native title. Therefore, the acknowledgment of 40 000 years of ownership is
enshrined. This nation should be happy about that. That is what is in the Commonwealth
legislation. The Commonwealth legislation then goes further to do the things that this
Government purports to want to do, but will not be able to do with this legislation. It
goes on to ensure that the rights of people other than Aborigines will be confirmed
through the process of its legislation. Whatever the concerns felt by the community, their
quarter acre blocks are beyond challenge or claim as far as native title goes. That is
something the Aboriginal people wanted to see happen in the legislation. They have not
defied that. The Commonwealth legislation cakes account of pastoral leases. This was
by mutual agreement with Aboriginal people who have worked with the Commonwealth.
That is something Aborigines in this State have sought to see happen. In respect of the
mining industry, conditions will prevail in the legislation that take account of that
industry's interests in the areas where safeguards are required. All of these features are
contained in the Commonwealth legislation.
Therefore, when one considers that the Commonwealth legislation is consistent with the
Racial Discrimination Act and international human rights trends, that it gives a clear
commitment to embrace native title and locks at the way in which the confirmation of
those other rights can be achieved, Western Australians can easily embrace it and it can
be made to work in this State. There has never been a point when this State should have
attempted going it alone. The reason it decided to go it alone is that the Premier wanted
to put himself up as a tough man in this exercise. The Premier may not have a good
grasp of many things, but one thing I am sure he has a good grasp of and he knows in his
own heart and soul is that he has no chance of seeing this legislation survive. When it is
knocked out by means other than the acceptance of the High Court, the Premier will go
around this country saying, "It was not I who failed this State. I was tough. It was the
Commonwealth which did the wrong thing."
The Premier has displayed in this debate - I hope the other members quickly come to
their senses and realise this - a huge depth of immaturity. Maturity means one very
fundamental thing, especially in areas of responsibility; it is the ability to recognise
another point of view. That is exactly where the Premier has failed Western Australia.
He has not recognised the national interest - whether he likes it or not, whether it is
palatable or otherwise. He did not recognise that the Commonwealth could come in if he
embarked upon a legislative program which did not fit what it felt was the spirit of its
legislation - in other words, the spirit of national approach. The Premier has also failed
this State in not being mature enough to recognise native title in common law for what it
represents and its rightful place in this nation- Those are two fundamental weaknesses
attached to the Premier's position on Mabo issues. Those were the prerequisites to this
State being put in a difficult position. We will not come up with a solution and we will
face countless occasions when there will be disputes and contemplation of challenges. I
feel bad about the process because the people who will be singled out as causing the
delays will be the Aboriginal people- Here again the Government is putting in train
something that will delay the process. Aborigines are being driven to it without having
any capacity to do anything else. In summary, the legislation proposed today is horrific
and absolutely disgraceful in its abandonment of native title. It is not able to deliver even
the small percentage of land that the Premier trumpets round this Stare he will deliver.
If one locks at the details of the legislation, one sees it negates his ability to do that. That
is the sham of this legislation.
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Mr Court: You had 10 years and you blew it.
Mr BRIDGE: It is an absolute disgrace that this Parliament should be called upon to
consider the legislation.
MR MeGINTY (Fremantle) (4.52 pm]: This Bill is inappropriately titled the Land
(Titles and Traditional Usage) Bill. That is a misnomer, and a consideration of the
Government's comments would show this would more appropriately be called the
extinguishment of Aboriginal titles and traditional land usage Bill. We have seen an
attempt to dress it up as something else. Fortunately for the people of Western Australia,
and particularly the Aboriginal people, this Bill will never succeed as a valid law of this
Parliament. Quite clearly, it is offensive to the Racial Discrimination Act and, from what
I have read of the Prime Minister's second reading speech in the Parliament today, it will
also offend the Commonwealth legislation or be inconsistent with it.
Mr Coun: Forget about his speech: What about his legislation?
Mr McGINTY: Therefore, it invokes section 109 of the Constitution. I want to pose the
question: Why is this Bill discriminatory? It is one of the most discriminatory pieces of
legislation ever brought before this Parliament. We heard the member for Kimberley
address a number of statutory discriminations over the years, and a number of other
discriminations can be added to that. In Western Australia we did not regard Aboriginal
people as being worthy of participating in the democratic processes and denied them the
vote until 1962 or 1963. That is a fundamental discriminatory law we have worked under
in this State. Our history of racially discriminatory laws to the detriment of Aboriginal
people in this State is absolutely appalling. This legislation is breathtaking in its
vulgarity, so far as racial discrimination against Aborigines is concerned. We know the
Racial Discrimination Act of the Commonwealth Parliament is a major hurdle this
legislation will have to face.
I want to spend a little time looking at the provisions of the Racial Discrimination Act. It
is important to appreciate that the Racial Discrimination Act is more than just another
Act of the Australian Parliament. There is an international convention for the elimination
of all forms of racial discrimination. That is an international standard which the
Australian people are committed to uphold. The Australian Parliament has sought to
uphold the provisions of that convention by means of the Racial Discrimination Act
passed in the Federal Parliament in 1975. For the present purposes, two key provisions
are offended by this legislation- The first is section 9, which is subtitled "Racial
discrimination to be unlawful". I am not alone in the view that this Bill is racially
discriminatory and will be struck down as offending section 9. Section 9(l) provides -

It is unlawful for a person to do any act involving a distinction, exclusion,
restriction or preference based on race, colour, descent or national or ethnic origin
which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of any human right or fundamental
freedom in the political, economic, social, cultural or any other field of public
life.

Mr Minson: How would you read that with the argument that the Federal legislation
does the same thing?
Mr McGINTY: Is the Minister saying that it acts to the detriment of Aboriginal people
when compared with non-Aboriginal people? That would be offensive to the Racial
Discrimination Act, if there were such a Bill.
Mr Minson: That is what it does. All that land which is now freehold is land that the
Federal legislation says negates native title.
Mr McGINTY: Is the Minister going back to the pre-1975 situation?
Mr Minson: No, post 1975.
Mr McGINTY: Is he saying that the Federal legislation discriminates against non-
Aboriginal people?
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My Minson: No, it discriminates against Aboriginal people.
Mr McGINTY: It certainly does not that I am aware of. Section 10 of the Racial
Discrimination Act relates to the question of treating al citizens as equal before the law.
Effectively, chat section means that where a person is treated by any law in a
discriminatory way, the rights he is deprived of or which are diminished by the operation
of that law are reinvested. It provides in subsection (1) -

If, by any reason of, or of a provis ion of, a law of the Commonwealth or of a State
or Territory, persons of a particular race, colour or national or ethnic origin do not
enjoy a right chat is enjoyed by persons of another race, colour or national or
ethnic origin, or enjoy a right to a more limited extent than persons of another
race, colour or national or ethnic origin, then, notwithstanding anything in that
law, persons of the first-mentioned race, colour or national or ethnic origin shall,
by force of this section, enjoy that right to the same extent as persons of that other
race, colour or national or ethnic origin.

The provisions of section 10 of the Racial Discrimination Act say that where there is a
law - this might to a certain degree answer the question raised by the Minister for
Aboriginal Affairs - which ensures that because of a person's race he is granted less
equality before the law or treated as a second class citizen then, whether it be a law of the
Commonwealth or of this State, the Racial Discrimination Act reinstates that right which
is impaired. This Bill offends sections 9 and 10 of the Racial Discrimination Act. To
understand why that is the case, one need only look at the decision of the High Court in
the first Mabo case. In that case the substantive view of Brennan, Toohey and Gaudron,
with which a number of other judges agreed, was this: This is a rather lengthy quote, but
I think it spells out with some precision the way in which the Racial Discrimination Act
operates and the essential reason why this Bill will never become valid law. Page 96 of
that judgment states -

By extinguishing the traditional legal rights characteristically invested in the
Miriam people, the 1985 Act abrogated the immunity of the Miriam people from
arbitrary deprivation of their legal rights in and over the Murray Islands. The Act
thus impaired their human rights while leaving unimpaired the corresponding
human rights of those whose rights in and over the Murray Islands did not take
their origin from the laws and customs of the Miriam people. If we accord to the
traditional rights of the Miriam people the status of recognised legal rights under
Queensland law (as we must in confornity with the assumption earlier made), the
1985 Act has the effect of precluding the Miriam people from enjoying some, if
not all, of their legal rights in and over the Murray Islands while leaving all other
persons unaffected in the enjoyment of their legal rights in and over the Murray
Islands. Accordingly, the Miriam people enjoy their human right of the
ownership and inheritance of property to a 'more limited' extent than those who
enjoy the same human right.
in practical terms, this means that if traditional native title was not extinguished
before the Racial Discrimination Act came into force, a State law which seeks to
extinguish it now will fail. It will fadl because Section 10(1) of the Racial
Discrimination Act clothes the holders of traditional native title who are of the
native ethnic group with the same immunity from legislative interference with
their enjoyment of their human right to own and inherit property as it clothes
other persons in the community. A State law which, by purporting to extinguish
native tidle, would limit that immunity in the case of a native group cannot prevail
over section 10(1) of the Racial Discrimination Act which restores the immunity
to the extent enjoyed by the general community. The attempt by the 1985 Act to
extinguish the traditional legal rights of the Miriam people therefore fails.

It cannot in any sense be any clearer. The Racial Discrimination Act, firstly, renders
illegal any act which is racially discriminatory, as this Act is; and secondly, reinstates the
rights of the race of people who have their rights impaired by the operation of this State
law. That is why this will never become a valid law. No support whatsoever exists for
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the proposition that this law will survive a challenge in the High Court based on those
provisions of the Racial Discrimination Act as interpreted by the High Court in its
judgment. The only glimmer of hope the Government had at any stage was a weak
response to the legislation by Sir Ronald Wilson. I must be critical of Sir Ronald in his
comments; however, it is important to appreciate where he comes from. Sir Ronald
Wilson was a member of the Bench in the original Mabo case in 1988. With due respect,
he took a completely fallacious and incorrect view then that by depriving -

Mr Pendal: Now you're attacking the High Court.
Mr McGINTY: No, I am saying that Sir Ronald Wilson, who has given some tentative
support to the Government on this matter, was wrong in 1988 and is wrong today. He is
wrong in the sense that he constituted a minority. I will tell the member what Sir Ronald
said in 1988 because it gives some insight into Sir Ronald's thinking and why he has
expressed some tentative support for this legislation. He took the view in 1988 chat the
way in which equality was given to all Australians, as required by the Racial
Discrimination Act, was to take away Aboriginal tide from Aboriginal people. In that
way everyone would be equal before the law. Sir Ronald Wilson was remarkable in his
position of putting forward that view, which was disowned by all the other judges on the
Hfigh Court with the possible exception of one - and I am not certain about that. There
exists the quaint view that to give equality to Aboriginal people one takes away their
rights. No-one in a civilised society would support that view. I quote what Sir Ronald
Wilson had to say in 1988 at page 90 of Mabo No I -

It may be accepted that the Queensland Act purports ... to deprive the plaintiffs
of certain of the human rights and fundamental freedoms which are referred to in
Art 5(d) of the Convention. But the practical effect of that deprivation is not to
create an inequality between them and persons of another race which is then
removed by the operation of s 10 of the Commonwealth Act. On the contrary, its
effect is to remove a source of inequality formerly existing between the plaintiffs
and persons of another race because, on the facts as disclosed in the statement of
claim, the plaintiffs were alone in the enjoyment of traditional rights. Henceforth,
by virtue of the assumed operation of the Queensland Act, the plaintiffs will enjoy
the same rights with respect to the ownership of property and rights of inheritance
as every other person in Queensland of whatever race. There will be equality
before the law.
Of course, a deep sense of injustice may remain.

That is probably the understatement of the year. To suggest that taking away the
accumulated property rights of the Aboriginal race of people in Australia is the way to
achieve equality - although people may feel a little miffed about that - is a sign of a judge
who has lost contact with reality and of a person who has not given the Racial
Discrimination Act its correct interpretation- That statement is to the eternal shame of Sir
Ronald Wilson.
Mr Hill: It is an admission on his part that he could be wrong.
Mr McGINTY: Certainly, were one to apply the law to achieve a deep sense of justice,
Sir Ronald Wilson is effectively admitting that he may well have been wrong in that
approach. Given that that is the view of Sir Ronald Wilson on the way in which the
Racial Discrimination Act operates, it was not surprising when he gave some tentative
support for this legislation. However, to the best of my knowledge, the legislation has
elsewhere been fairly universally condemned. It is fairly well accepted by academic
lawyers throughout Western Australia and the Commonwealth that this legislation will
never have a valid existence. We must ask the question: Why is the Liberal Government
in this State pressing ahead with its legislation in the face of certain rejection by the High
Court? The answer to that is base political opportunism. We see in this legislation short
term political advantage in appealing to the racist mood in our community, by depriving
Aboriginal people of what are recognised to be their basic human rights. Anyone who
tries to win a vote or to win an extra percentage point or two in the popularity and
opinion polls in this country by depriving the Aboriginal people of their basic human
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rights stands to be condemned. On its face this legislation speaks volumes for what is
exactly the intention of this Government. This legislation also gives short term political
advantage to this Government, perhaps on a more creditable basis, by making it appear to
be tough by giving a bit of a thump to the Federal Government and, in particular, to Paul
Keating. That is the nature of conservative politics, and perhaps politics generally in the
State of Western Australia.
Mr Trenorden: Paul Keating doesn't do that?
Mr McGINTY: I am just making the point that the real motivation here is, firstly, to
appeal to the undercurrent of racism in the community and to try to pick up a few
percentage points or a few votes in that disgusting way; and secondly, to thump the usual
States' rights drum, attack Paul Keating and the Federal Government, and perhaps get a
percentage point back. No possibility exists that this Bill will survive, so why is the
Government doing it? It is doing it simply to pick uip a vote or two.
Mr Trenorden: Paul Keating would get 10 per cent of the vote in Western Australia.
Mr McGIN;TY: The member for Avon is just agreeing with me in describing why the
Government is doing it; it is doing it for base political motives. It is not doing it in any
sense to represent the interests of Western Australia other than to the extent to which the
Government sees those as directly responsible for the retention of a Liberal Government.
Things are going bad for the Government on every other front. The Government
obviously needs to try to find a ruse, something which will prop up its support, and it
thinks it has found it in this legislation. However, if it has found it in the short term, it
will lose it in the long term, because unprincipled acts such as this will inevitably come
back and destroy the Government. The Premier is therefore deceiving the people of
Western Australia about this Bill. He knows that the Bill will not survive and that at the
end of the day he will then be able to turn around and blame the Federal system or
continue his war on the High Court He is not concerned about the insecurity and
uncertainty that he will be creating nor about the arbitrary deprivation of human rights
that he is inflicting upon Aboriginal Australians. He sees his political survival as being
linked to this unprincipled Bill. If by some miracle - I would regard it as a miracle - the
High Court reverses its view on the Racial Discrimination Act -
Mr Trenorden: Who wrote your speech for you? Why do you have to read it?
Mr McGIN1TY: I am not reading it;, I am referring to my notes. The member for Avon
should not distract me; this is a most important Bill. If by some chance the Bill survives
the Racial Discrimination Act challenge - that is most unlikely to happen - the Western
Australian legislation will fail because of its inconsistency with the Bill that was
introduced today in the Federal Parliament by Prime Minister Keating. That Bill, from
my reading of the second reading speech and as I understand its contents, covers the field
of Aboriginal land rights in this matter, and lays down a code to deal with it. As such,
under the provisions of the Australian Constitution, no room is left for the operation of
this Bill, and it will be struck down on that basis.
Mr Trenorden: Do you think the Feds should take over schools as well?
Mr McGITY: We are talking about a most serious matter relating to Aboriginal human
rights and land. Native tidle as determined by the High Court in the Mabo decision is
equal to any other form of title over land. Under this legislation native title is abolished
and replaced by an inferior entitlement. Clause 7(1) reads -

On the commencement of, and by operation of, this section -
(a) any native title to land that existed immediately before that

commencement was extinguished; and
(b) the members of an Aboriginal group who held native tidle to land

immediately before that commencement become entitled to
exercise rights of traditional usage in relation to and subject to this
Act.

Having extinguished a form of title possessed by Aboriginal people in this State and
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elsewhere throughout the Commonwealth. this Bill will destroy that native title and make
its replacement, traditional usage rights, subordinate to all other rights over land
possessed by every other race. Itris the Aboriginal people's rights which are totally
subordinated. I will refer to the provisions of this Bill which subordinate those rights.
Clause 8(2) states that Aboriginal people are not allowed to exercise their new traditional
usage rights where the exercise of those rights will be contrary to. or inconsistent with,
this legislation and the rights of holders of title. I point out to members that the definition
of "title" in this Bill is much broader than one would normally define it in the law of
property. Clause 8(2) also states that Aboriginal people's rights are subordinate to any
notice issued to an Aboriginal group by the Minister or a declaration made by the
Supreme Court. This clause is the first subordination of Aboriginal interests in land to
any existing title.
One of the problems which clause 8(2) gives rise to is that native title exists only where
there is continuous association with and use of the land. This clause provides that where
the association with and use of the land exists today, it can be taken away by the offering
of another title to that land. The traditional usage cannot be exercised by the Aboriginal
people. If members have any doubt about that, I refer them to clause 9 of the Bill which
states that rights of traditional usage will continue as long as Aboriginal people maintain
their traditional connection with the land.
Mr Trenorden: Have you looked at clause 94 of the Federal Bill?
Mr McGINTY: This Bill is more appropriately described as an extinguishment of
Aboriginal interests in land Bill rather than the Land (Titles and Traditional Usage) Bill.
Aboriginal interests in land are also subordinated by clause I I of the Bill because it
provides that the Minister must be of the opinion either that Aboriginal people are not
entitled to exercise those rights or that there is a dispute. In those circumstances only the
Minister, and not an Aboriginal person who regards his rights as having been affected,
may apply to the Supreme Court for an order determining those rights. A significant
shortcoming of this Bill is that Aboriginal people do not have the ability to seek a
declaration of their rights to protect what has been described by the High Court of
Australia as their basic human rights.
Clause 17(2) of the Bill also subordinates, in this new form of traditional usage,
Aboriginal interests in the land to the general laws of the country. It is one of the most
invidious provisions of this legislation. The clause is headed "Laws of general
application not affected by rights of traditional usage". and subclause (2) states -

Unless another written law expressly states otherwise, the existence, or possible
existence, of rights of traditional usage in relation to land does not affect the
application of general laws -

Therefore, every law, other than this Bill when it becomes law, will take away the
Aboriginal interests in the land and, to the extent that there is any inconsistency, the
general laws of the land will prevail to the detriment of the Aboriginal people.
Clause 18 of the Bill is headed "Right to gather for sustenance or ceremonial purposes"
and at first glance one would think that it will give Aboriginal people the right to take
and use food, water and materials from the land for sustenance or for purposes relating to
Aboriginal tradition. However, by making, in its expressed terms, clause 18 subject to
clauses 8(2) and 17 a mechanism is provided by which the traditional uses can be wiped
out. The rights of Aboriginal people to gather food, water and materials from the land for
sustenance or ceremonial purposes is not enshrined in this legislation. The Bill provides
a mechanism by which those rights, like native title rights, can be destroyed. That is what
this legislation does.
Dr Gallop: Would you describe it as a proprietary right?
Mr McGINTY: Clause 19 of the Bill states that the existence of rights of traditional
usage in relation to land does not create any proprietary right in, on, above or below the
land. The answer to the member for Victoria Park's interjection is that while the judges
of the High Court, in the majority of cases - there were some judges who were less than
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clear on the matter - indicated that the nature of Aboriginal title to land was a proprietary
right, this Bill seeks to downgrade that right from a proprietary interest in land to
something which is not chat. The provisions of this Bill take away the existence of any
rights that Aboriginal people have on their land - on their new, downgraded scale of
traditional usage - and their rights are subordinated to every other law of the State. They
are not, in any sense, regarded as proprietary rights.
Clause 20 makes traditional usage subordinate to any legal title. It states that the exercise
of rights of traditional usage in relation to land is subject to, and does not restrict or
impair the exercise of, the rights of the holder of a title of land. Again the Bill provides
that any grant of a tidle - a title can be a lease or any interest in the land - subordinates
Aboriginal interest in the land.
Clause 21 denies Aboriginal people their traditional usage if it is a matter which comes
into conflict with public access and enjoyment. That will override traditional Aboriginal
usage in certain areas, Clause 23 describes nine circumstances in which rights to
traditional usage are extinguished. Clause 24 provides that the rights of traditional usage
do not affect the power of the Crown to take action which extinguishes, suspends or
impairs the rights of traditional usage. Under clause 26 the Minister may extinguish or
suspend rights of traditional usage where land could be taken for a purpose or is
compulsorily acquired.
This legislation provides a series of statutory disentitlements or a series of mechanisms,
all of which have one purpose; that is, to disentitle the Aboriginal people in Western
Australia from what sre recognised internationally as their human rights. What is
substituted for Aboriginal title, as determined by the High Court as having always existed
in Australia, and rights vested in the Aboriginal people, is a significantly inferior right. it
is an inferior right in the sense that it removes any semblance of bargaining power from
the Aboriginal people when they discuss matters which affect land over which they have
legal tidle. Their rights are very easily extinguished and I have spent some time
explaining the extinguishment mechanisms contained in this Bill. Aboriginal native tide
is not so easily extinguished because of its interaction with the Racial Discrimination
Act. This Bill minirnises the compensation which will be payable to Aboriginal people.
As I said at the outset, that is an inherently discriminatory set of provisions.
Mr Court: Which clause minimises compensation?
Mr McGINTY: Clauses 28 and 38. This Bill is nothing short of a crude exercise in
political opportunism. Everyone in this place, unless he is an absolute fool, knows that
this Bill will never become a valid law. It has already attracted national criticism and it
will attract international condemnation. It is a Bill of which we should all be ashamed.
MR KOBELKE (Nollamara) [5.20 pm]: As the member for Kimberley indicated
clearly this is a shameful piece of legislation. Both nationally and internationally, it will
bring condemnation on Western Australia. We do not need this legislation in a State that
is leading the way in so many areas. It is so bad that, as previous speakers have
indicated, it must fall foul of the Commonwealth Racial Discrimination Act, because
under this Bill, property rights will be taken away from a group of people on the basis of
their race. This Bill singles out Aboriginal people for special treatment. Aboriginal
people will have their property rights taken away in a manner which is racially
discriminatory.
Sadly, this Bill has the style and intent with which State Governments and colonial
Administrations have treated Aboriginal people for most of the period since foundation
of the Swan River colony in 1829. If we look back through that history, we have to
reflect sadly on the special treatment which has been meted out to Aboriginal people. If
white people were killed, the full forceof the law was brought to bear, but a bullet for
Aboriginal people could be considered special treatment and could be overlooked easily.
Aboriginal people were forced into indentured labour, and were nothing more than slaves
in some atreas of the north. Again, this State allowed that special treatment because there
were special laws for Aboriginal people. Many Aboriginal women were forced into
prostitution, and again the law did not seek to intervene because Aboriginal people were
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created as special. Aboriginal people were forced off their traditional lands, with no
compensation and no treaty, because they were treated as special. Their property rights
did not need to be respected like those of others in the community.
The Aborigines Act 1905 provided special treatment for Aboriginal people because it
established, under section 33, a chief protector who could take up certain duties or
powers over Aboriginal people. That section states in part -

The Chief Protector may undertake the general care, protection, and management
of the property of any aboriginal or half-caste, and may -

(I.) Take possession of, retain, sell or dispose of any such property,
whether real or personal; ...

(3.) Exercise in the name of an aboriginal or half-caste any power
which the aboriginal or half-caste might exercise for his own
benefit;

(4.) In the name and on behalf of an aboriginal or half-caste, appoint
any person to act as attorney or agent for any purpose connected
with the property of the aboriginal or half-caste: ...

There was clearly special treatment for Aborigines. If Aboriginal people worked and
received money to buy a piece of real estate, under that Act it could be taken off them.
So much for property rights!
Special treatment was meted out for many years in the Government policy whereby
Aboriginal children were removed from their parents, families, and home environment.
The law of this State regarded that special treatment as being able to be meted out to
Aboriginal people. Of course, until recently, that special treatment meant that even
though Aboriginal people were born here and could trace back their family line for
40 000 years, they were not regarded as citizens of this nation and were denied voting
rights.
This Hill, sadly, follows the line of that long history of legislation in this State which has
meted out special treatment to Aboriginal people. As indicated by an earlier speaker,
under this legislation the Minister is given the power to treat Aboriginal people in a
special way. The power of the Minister to take action in regard to property rights harks
back to the power which the chief protector had under the Aborigines Act 1905. While
this legislation may not be quite that extreme, the intent is not all that far removed. The
Minister, through a variety of means, and on a whim, will be able to remove traditional
usages of land, as defined in this Bill.
I turn now to make a few brief comments about the Mabo decision, to which this
legislation is clearly a response. The Mabo decision made it absolutely clear that native
title at common law has always been an existing legal right and did not suddenly come
into existence with the 1992 High Court decision. European settlement was built on a
pretence that Western Australia was unoccupied. This led to the legal fiction that for the
purposes of British law, the colony was treated as "settled" rather than "conquered".
"Settlement" meant that the Statute law of England to the date of acquisition, and the
common law, were to be applied throughout the colony. Had it been treated as
"conquered", English law would have provided for the continuation of the laws of the
indigenous peoples, with the reservation of the right to the Crown to override those
existing laws and to introduce new laws. "Settlement' envisaged the introduction of
English laws and customs as if Western Australia were terra nullius; that is, nobody's
land. We now acknowledge quite clearly that the concept of terra nullius was a total
legal fiction or lie that was foisted on the Aboriginal people of this State and nation. A
proper and just land management system cannot be sustained if it is based on a lie. This
Bill seeks, by a form of trickery, by a play on words, to attempt to sustain that lie, If
anyone doubts the fact that Aboriginail people had forms of title and had custody over
certain pants of the land, they need only refer to a chapter of the Seaman Aboriginal Land
Inquiry, which gives clear evidence of the customary title which Aboriginal people had in
the State of Western Australia.
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In order for Aboriginal or Torres Strait Islander people to make a claim for native title
under the High Court decision, certain prerequisites must be met. They must be able to
prove that they have had continuous use and occupation of chat land since colonisation,
that they have maintained their traditional laws and customs, and that native title has not
been extinguished by some colonial or State Government. It is very clear from those
three prerequisites that little valuable land within Western Australia could be subject to a
successful native title claim. Therefore, we are not talking, as the Government may wish
to indicate, about the wealth of this Stare suddenly being handed over to Aboriginal
people. To put forward that proposition is to totally misrepresent the High Court
decision and the possibility of successful native title claims.
Ir is however most important to recognise the symbolic significance of the High Court
decision, for it finally established the truth, known to all, but previously denied by our
legal system, that for 40 000-odd years, this land was inhabited by indigenous people
prior to the arrival of white settlers, that they lived under their traditional laws, and that
their cultural and land title systems were well established. The support for that culture
was attacked when those Aboriginal people were driven from that land by the settlers,
when their population was decimated, and Aboriginal culture trodden on and called into
question. In this High Court decision we find recognition of the just place of Aboriginal
people in this country. That can be pant of a turning around of the process whereby
Aboriginal people have been the subject of claims by the rest of the population, so that
they can see themselves as being fully recognised as citizens of this nation and as being
the original inhabitants.
This Bill seeks to destroy that. This Bill seeks to undo totally the High Court's Mabo
decision. in this legislation the Court Government has failed to address honestly the truth
of that High Court Mabo judgment The Leader of the Opposition has laid out quite
clearly the history of public statements made by the Premier and by other people who can
be'seen to be speaking on behalf of this Government. Time and time again these
statements have tried to undermine or deny completely that High Court decision.
T1he High Court decision has been clearly rejected by the Premier. There has been
questioning about the High Court's power to make such a determination, something
which I think you, Mr Acting Speaker (Mr Prince), as a legally trained person, would
clearly see as being without foundation. in this situation the High Court has acted
properly. Whether or not we like the result, the High Court has acted totally within its
power. But this Government has attempted to contradict that decision and to denigrate
the High Court; not only the court as an institution but also the judges themselves. How
can a Government which seeks to uphold law attack the role of the High Court?
It is quite appropriate for the Government to put reasoned arguments as to why it
disagrees with the decision. We have hardly seen a reasoned argument from this
Government about the legal technicalities on which one might disagree with the decision.
I certainly have not heard one. We have seen a smear campaign on the High Court and
some of the judges because their determination does not suit the political interests of this
Government - nothing more and nothing less. That approach calls into question the
authority of the highest court in the land. If a Government does that, it is certainly on
very shaky ground. If a Government cannot mount proper, legal arguments in putting its
case to the court clearly it must realise that it is in the wrong. This Government is trying
to uphold a lie and is not recognising the truth of the High Court decision.
Mr Minson: There is a decision and an opinion. The decision was with respect to the
Mabo case - Eddie Mabo and the land that he claimed on Murray Island. We are not
arguing with that decision. The court did something else; it gave an opinion. Courts do
not give opinions; they make decisions.
Mr KOBELKE: I will nor take the interjection any further because the Minister is being
silly about this matter. The Minister says that courts do not give opinions. Mr Acting
Speaker, you would know that is quite false. Courts do give opinions, and that is a right
and proper role for them to play. The Minister has been caught out again in not knowing
what he is talking about. I take it that on this occasion it is simply a lack of knowledge
and nothing more sinister.
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This Minister should have played a central role in the development of this legislation, a
Bill that directly attacks the rights of Aboriginals. The Minister for Aboriginal Affairs
should have been the one who consulted widely with them and tried to protect their
interests. But no, not this Minister who takes money for being the Minister for
Aboriginal Affairs but does little or nothing to look after the interests of Aborigines in
this State.

Mr Mfinson interjected.

Mr KOBELKE: He can rant and rave all he likes about the past 10 years but that only
indicates that he does not have a record of which he can be proud. He cannot say what
are the policies of his Government and how they are being implemented with respect to
the welfare of Aboriginal people.

On 4 November in this Chamber the Minister said -

I am proud of the fact that I am quietly going aro:: id this State talking to the real
Aboriginal people, not the collar and tie Aborigines wandering around St
George's Terrace.

For a Minister for Aboriginal Affairs to make that statement in this Chamber clearly
indicates this Minister's dereliction of duty. This Minister has no feeling for and no real
interest in the advancement of one section of our community. He can rant and rave all he
likes, but we in here and those in the community outside quite clearly know that this
Minister is totally without any credibility when it comes to Aboriginal affairs.

In his second reading speech the Premier referred to some basic objectives and said that
the response put forward by the Bill would be fair and workable. Again we have a clear
indication of the doublespeak of this Government. There is nothing fair, not one iota of
fairness, in this legislation. Speakers on this side will show that very clearly. The
Premier also suggested that it should be workable. Again, speakers from this side of the
House have indicated that it is not workable. It is a ticket to create court case after court
case, delays, disruption, added costs, and bring development in this State to a standstill.
This legislation is simply not workable. For the Premier in introducing the Bill to talk
about its being fair and workable, is to misrepresent totally what this legislation is all
about. I refer now to the Premier's key objectives, the first of which states -

To ensure that the policy and administration of Western Australian land and
natural resources management remain in the control of the State.

This Bill will certainly not do that. We will be the only State where that will not be the
case. I repeat: Of all the States and Territories, Western Australia will have given up
more of the control of our land legislation. The fact is that if this Government had
fronted up to the Mabo decision, it would have realised that joint action was necessary
between the Commonwealth and the States. There would have to be some transfer of
powers with respect to land legislation and while we might not have liked that in the
minor technical areas, it was unavoidable.

In this legislation, by refusing to come in under the umbrella of Commonwealth
legislation, we have totally ceded powers in this area to the Commonwealth. That is not
the case with other States and Territories. They are looking to complementary legislation
and they will have greater control over the administration of land than we will have in
Western Australia. That objective of the Premier is totally without any credibility. It
will not be achieved by this legislation.

If, through the process of development of the Commonwealth legislation, this State had
been willing to accept the High Court decision and to negotiate with the
Commonwealth - I certainly urged in this Chamber some months back that the
Government should do that - we might have been able to influence the Commonwealth
legislation. We could have had a direct say in complementary legislation which other
States and Territories are implementing and we could have had greater control of the
administration of land in this State. However, the actions taken by this Government have
had exactly the opposite effect to the first objective stated by the Premier in the second
reading speech. This Government has ensured that as much as possible of the policy
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relating to, and administration of, Western Australian land is passed over to the
Commonwealth. That is the result of the approach by this Government in this legislation.
The second objective outlined by the Premier was to provide for certainty of land title for
existing and future title holders. Again, that objective has been totally undermined by the
approach of this Government with this Bill. The legislation cannot stand up. It will be
struck down by Commonwealth legislation such as the Racial Discrimination Act or the
new Native Title Bill introduced today into the Federal Parliament. Either one or both of
those will strike down this legislation. I hope that it will strike it down totally, firstly,
because that would be just and, secondly, because of the need for certainty and proper
land management in this State. If it is only partially snruck down, the legal tangle will be
even greater. If the challenge between this legislation and Commonwealth legislation
leads to parts of this Bill being struck out as not being consistent with Federal legislation,
we will have a minefield of Commonwealth and State legislation which will make the
administration of land and the development of projects in this State far more difficult
than if the Government had not even attempted this shonky piece of legislation. The
third objective stated by the Premier was to provide for timely and orderly project
approvals.
Those three objectives are an absolute sham. They do not relate to this legislation at all.
Anyone who examined the legislation to try to understand how it fits into the
Comm~onwealthi/State fabric of legislation and the Constitution would understand that, by
challenging the Commonwealth, the Government is ensuring a lengthy delay in
establishing the total effect of the laws. Their effect and application will be delayed for
as long as the Government persists in going it alone.
To try to say somehow that the legislation will provide for timely and orderly project
approvals is to whistle in the wind, if not to be outright deceitful. That cannot be
achieved by this legislation. It will lead to court case after court case and delay after
delay. As well, proper approval of projects will be held up while the State Government
and the Commonwealth Government try to sort things out.
The Bill fulfils none of the objectives specified by the Premier. Why does the
Government persist with it? In the short time it has been in office, the Government has
not shown itself to be capable, but it should understand that it needs to get important
issues such as this right. Opposition members can only guess at the Government's
motivation. Why is it persisting in a process that will not work and will do only harm?
Statements made by various members of the Liberal Party indicate that they really have a
problem. This Rip Van Winkle Government has woken up and is trying to work the way
it worked in the 1970s. In the 1970s, in matters of race relations, the Liberal Party was
50 years behind the times. It has continued that policy, led by Mr Bill Hassell of
Noonkanbalt fame. Thai party wants to blunder on in the fashion that it treated race
relations in the 1970s.
Dr Gallop: It's like driving a car while looking into the rear vision mirror.
Mr KOBELKE: When one does that, one is likely to have an accident. That is what this
Bill is - a major accident, not only for Aboriginal people but also for the proper
management of the State. Time after time, Mr Hassell and the Premier have made
extreme and inaccurate statements. Recently in this Chamber, we debated the statement
by a Liberal member in the other place, Hon Ross Lightfoot. What occurred on that
occasion merely reinforced that the Liberal Party is locked into the thinking of the
seventies. At the outset, I commend the Deputy Premier and the Leader of the House,
who were quite forthright in their condemnation of those statements. However, as a
party, the Government could not bring itself to condemn those absolutely outlandish
statements by the member in the other place. It amended the motion from this side so
that the final motion read -

That the House dissociates itself from the views expressed by Hon Ross Lightfoot
that Aboriginal people ar uncivilised and that they are the bottom colour of the
civilised spectrum; and
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regrets any offence caused to Aboriginal people by the remarks.
Mr Day: Very clear wording.
Mr KOBELKE: If it is clear to members of the Liberal Party, it is not strong enough for
the people of Western Australia who see the statements of Hon Ross Lightfoot as totally
unacceptable. The Government gave a limp wristed response that it is unacceptable.
That response is not acceptable to me, to other members on this side of the House or to
the majority of the people in this State. Time and again we see evidence of this type of
narrow minded and bigoted behaviour which seems to find a very comfortable home in
the Liberal Party. Why does the Government persist in trying to foist this lie on the
people? It is obviously part of the political tactic - not just a smokescreen behind which
the Government might hide from Warneroo Inc and its other bunglings. The
Government espouses the politics of greed, division and conflict. It wants to put one
group against another. It fails totally to consult in any meaningful way. It rejects any
attempt to try to achieve consensus on particular issues. What else can a Government do
that is trying to foist a lie onto the people of this State other than to try to open up
divisions in the community and use those divisions to pit one group against another as it
tries to gain some political advantage from it?

This Bill perpetuates injustices which we should be leaving behind us. It does more than
that: It compounds injustice on injustice. As the Leader of the Opposition said, this Bill
should have been an opportunity to move forward in recognising the needs of Aboriginal
people and their place in our society, but it is a lost opportunity. One had hoped for a
bolder vision which would have seen this State advance as a State in which justice is seen
to be done, in which we strive for greater equality; not turn away and try to take the
rights away from one particular racial group.
It is incongruous that such an important Bill is before us at a time when the Premier has
been to Canberra for the dedication of the tomb of the unknown soldier. That ceremony
was very finting and moving. It recognised the contribution of the many men and women
who gave their lives for this country, who sought to maintain a country in which we
could have justice, fairness and equality and in which we could live in peace. People
gave their lives for those high ideals. I will read to the Chamber the prayer of dedication
that was read at that ceremony. As I read it, members might hear words and sentiments
which rightly fir those soldiers and their sacrifices. They might also see the parallel that
exists in the way that we have treated Aboriginal people and the opportunities which this
legislation might hold for the advancement of Australia and all its people. It states -

God of yesterday, today and forever.
You have given us the gift of life.
We have the ability to transcend our own interest and to serve others generously.
We enjoy freedom in this land of Australia because of the sacrifices made by
many other Australians.
We acknowledge our human folly, our greed and our pride, our desire to control
and dominate.
We know that war produces great pain and is so destructive.
Help us in our day to work for peace and reconciliation for all people.
Lift us above our sectional interest and enable us to work for the common good of
our nation.
Give us the ability to live by this precept -

"Do to others what you would have them do to you."
Grant us the willingness to live by this ideal,
May Australia advance in fairness and in the service of humanity.
Spirit of this ancient land, bless, preserve and keep us now and always.

If the people who framed this legislation could in any way heed that prayer, they would
throw it out straight away, because this legislation undennines the values and the ideals
that are put forward in that prayer. We are a great nation but we have a stain on our
history. It is not for us to be guilty, but simply to say as we move forward as a great
nation that we must address that issue, that we can do it, and we will do it. However, it
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requires leadership which this State does not now have. We are very much lacking in
leadership. The Government is simply seeking its own interest and giving no leadership
to the people of this State.
DR GALLOP (Victoria Park) [5.50 pm]: It could be said of Australian history since
1788, and indeed Western Australian history since 1829, that two types of people have
been engaged in permanent struggle. On the one hand we have had the "grudgers" who
took power very early in our colonial history. They set up the ramparts and, inasmuch as
they gave anything, they gave it very grudgingly. One of the reasons, however, that they
were forced to give up things was that there was another group of people, the "nudgers".
The "nudgers" have whittled away in an effort to bring about reform in our community.
They had a win in the High Court in 1992. By a majority of six to one on that day it
ruled that the Meriam people were "entitled as against the whole world to possession,
occupation, use and enjoyment of the lands of Murray Island". I emphasise those words.
In other words, they were to be given proprietary right to the land they had worked for
many centuries. Therefore, the "nudgers" had a victory. However, of course for that
victory to become established within Australia as a whole, the "grudgers" had to give up
something. We see in the history of our country that they have been very unwilling to
give up what they gained in 1788 and, more recently, in Western Australia in 1829. This
Bill, the Land (Titles and Traditional Usage) Bill, is a very clear statement of the grudge
philosophy. It is the grudgers in print.
Between 1788 and 1829, the British claimed sovereignty over the whole of Australia.
They asserted their power and authority as against other European powers which had
expressed some interest in this pant of the world. However, a very interesting thing
happened. The British claimed not only sovereignty over Australia in 1788, but also
ownership of the land. They backed up this claim of ownership over the land with the
doctrine of terra nullius; that is, that Australia was a land which belonged to no-one. A
fairly unique set of legal arguments went into this conflation of sovereignty and
ownership. It has taken our courts a long time to work out that there is a distinction
between those two things. Of course, before they did and from 1788 the Aboriginal
people were trespassers in their own land. As the historian, Henry Reynolds, said in his
excellent book, The Law of the Land -

As many as half a million people, living in several hundred tribal groupings, in
occupation of even the most inhospitable corners of the continent, had in a single
instant, been dispossessed. From that apocalyptic moment forward they were
technically trespassers on Crown land even though many of them would not see a
white man for another thirty, another fifity years. Even the sons and daughters of
those dispossessed might not meet their expropriators until middle age. English
legal witchcraft was so powerful that it had wiped out all tenure, all rights to land
which had been occupied for 40 000 years, for 1600 generations and more ... It
was a stunning takeover. It would have dazzled even the lions of the modem
business world, their financial power and electronic wizandry notwithstanding.

it was a remarkable takeover.
Mr Court: Who wrote that?
Dr GALLOP: Henry Reynolds, Professor of History at James Cook University.
This doctrine which allowed the British to gain not only sovereignty but also ownership
over all the land was upheld by the courts for over 200 years. A major judgment was
made in the Supreme Court of the Northern Territory in 1971 when Mr Justice Blackburn
declared that, "On the foundation of New South Wales and South Australia every square
inch of the territory in the colony became the property of the Crown." An earlier
decision in the Privy Council in 1889 in.-the case of Cooper v Stuart had formed the basis
of much of the jurisprudence that had gone through to the 1971 case. The Privy Council
said in 1889 that Australia in 1788 was "a tract of territory, practically unoccupied
without settled inhabitants". This was the legal fiction that we now call terra nullius. It
was necessary for the colonists of that time and those who made decisions about what
they regarded as their land to hold that view because, if they deviated from it, they would
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have had to acknowledge that the land was occupied. That would have meant that they
would have had to recognise the property rights of those who had occupied that land.
Being a lawyer, Mr Acting Speaker (Mr Prince), you will know only too well chat
possession was accepted in our legal system as the foundation of property. The idea
camne from Roman law and was accepted in eighteenth and nineteenth century English
law as the ultimate basis of property rights. Possession and tenure were seen as
inextricably linked. Therefore, as the member for Nollamara said so clearly, Australia
could not have been said to be conquered. Australia, rather, had been occupied. That
very important distinction was necessary because, as he quoted from the Seaman report,
if the law had acknowledged that Australia had been conquered, it would, of necessity,
have accepted that the people who were in that country at the time had established rights.
That might seem paradoxical but that is the way the law went.
Chief Justice Marshall of the American Supreme Court in 1833 pointed to this paradox.
He said that it was very unusual, even in cases of conquest, for the conqueror to do more
than displace the sovereign and assume dominion over the country and that the modem
usage of nations, which has become law, would be violated. He said that that sense of
justice and of right which is acknowledged and felt by the whole civilised world would
be outraged. He also said that if private property should be generally confiscated and
private rights annulled the people change their alliance, their relation to their ancient
sovereign is dissolved, but their relations to each other and their rights of property remain
undisturbed. For those early colonists it was absolutely necessary that they argue that
Australia was settled. The colonists settled an unoccupied country, so went their legal
fiction. Had they argued otherwise they would have had to accept that people existed
who had occupied that country and who had patterns of social relationships and of
property which that occupation had to acknowledge in its legal system. In other words,
the legal fiction of terra nullius was absolutely necessary to those colonists if they were
to justify the massive land grab in 1788.

Sitting suspended from 6.00 to 7.30 pmn
Dr GALLOP: I began my comments on this Bill by referring to the fact that Australian
law is based on the law of terra nullius. It had been assumed by the colonists and by
those who judged matters relating to land rights that they had occupied Australia which
was seen by them to be unoccupied at the time and, if they had assumed what was the
real situation - that they had conquered Australia - the original people's rights would
have had to be preserved. However, that did not happen. A very interesting analogy is to
be drawn in history between the 1990s and the 1830s. In the 1830s it had become clear
that an enormous injustice was involved in the application of the doctrine of terra nullius
int Australia. Two influences had come together to show that that was the case. The first
was the evidence of the senses. Some colonists' eyes and ears had told them that the
Aboriginal people occupied Australia, that the Aboriginal people had settled patterns of
property and that these needed to be respected. I want to read quotes from a couple of
the early settlers in the 1830s which confirmed that evidence was available that Australia
was not unoccupied and that there was a settled pattern of civilisation in the country. I
want to read a couple of quotes from chapter 12 of the Seaman report. Armstrong, who
was a very interesting figure in early colonial history and an interpreter for the Aboriginal
people said -

...the right of property is well recognised among them ... the land appears to
be apportioned to different families.

Another quote was from Moore, who was exploring the State in 1836. He said of a
particular Aboriginal figure -

Coondobung .. . walked tail because along this ridge between the Aran Gorge and
the wcarp they were passing through his own country, over his native soil .. he
appeared as if glorying in his vigour and exulting in his independence.

Another quote was from Bishop Salvado, very well known to most members of this
Parliament. In 1851, he said -
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*... each particular family regards one particular district as belonging exclusively
to itself.

I could go on. However, the evidence existed in the 1 830s in Western Australia, as it
existed in Australia generally. The great Presbyterian John Dunmore Lang wrote that the
boundaries of particular districts were "well known by the different tribes, and generally
respected by them'. Therefore, property existed in Australia before white settlement.
There was a pattern of property and it was clearly seen by those who opened their eyes to
its existence.
The second thing that happened in the 1830s was the emergence in Great Britain of a new
reforming Government. The Whigs came to power in 1830 and fanned Governments
from 1830 to 1834, from 1835 to 1841 and from 1846 to 1851. They were reforming
Governments and all of us who have studied British history know of some of the great
reforms that went through the British Parliaments in those years. These included the
great reform Act of 1832, the finalisation of the end of slavery and the factory Acts.
These were based upon the Christian philosophy that all people are born equal. The
antislavery movement transformed into the Aboriginal protection movement. That
movement had very strong influence in the Whig Governments of the 1830s and the
1840s. Central to the argument of those Whig reformists was a very interesting
proposition; that was, that the indigenous people within the British empire had a right to
their own lands. A House of Commons select committee met and reponted in 1837. That
select committee said in its report -

It might be presumed that the native inhabitants of any land have an
incontrovertible right to their own soil: a plain and sacred right, however, which
seems not to have been understood. Europeans have entered their borders,
uninvited, and when there, have not only acted as if they were undoubted lords of
the soil, but have punished the natives as aggressors if they have evinced a
disposition to live in their own country.

When that report was written in 1837. the committee had the knowledge of the so-called
baffle of Pinjarra. because evidence from the Swan River colony had got back to Britain
and the members of the House of Commons were concerned about the treatment being
handed out to the indigenous people. At that time, they argued for land rights. They
believed that people had a right to their land.

Again, I refer to the analogy between the 1830s and 1840s and the 1990s. In the 1830s
and 1840s, two sets of forces were at work. First, the Government of the day in Great
Britain was trying to bring about a recognition of the interests of indigenous people,
particularly in respect of their rights to land. The reforming Government was keen to
recognise and implement die rights of Aboriginal people to land. Secondly, the local
colonists were resisting that principle of land rights. They saw that principle of land
rights as a threat to their right to take control of the land they had settled. Two
interesting strategies were adopted by the local colonists to overcome the problem that
was posed by the reforming Government in Great Britain. When white and black met at
the frontier as white settlement expanded throughout the State. force was used to settle
the issue. The members for Kimberley and Nollamara have spoken of that history, and I
will not retell the story. At the frontiers of Western Australia in the nineteenth century
the white settlers used force to settle the argument. Of course, there was another aspect
to the history. In the corridors of power, in places such as Parliament - and remember
there was a Legislative Council however muted it was at the time - there were local
political dignitaries in Western Australia, as there were in other States. How did these
people settle the issue? Through deceit and deception. I give an example from South
Australia of that deceit and deception in Australian colonial history. When the South
Australian commission, which had been established to create the colony of South
Australia, was about to set up the colony, the British Government of the time was quite
concerned. The Secretary of State for the colonies, Lord Glenelg, who had been an
advocate of the abolition of slavery and a great supporter of the Aboriginal Protection
Society, said the Government should wait and see. He was quite concerned that the
South Australian colonists would take away the land that belonged to Aboriginal people.
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He believed it was possible for white settlement and Aboriginal rights to coexist in
harmony. He called in the South Australian commissioners and asked what they would
do to protect the rights of the indigenous people. I quote, from a letter he wrote to the
South Australian commissioners in 1835 -

before His Majesty can be advised to transfer to his subjects the Property in any
part of the land of Australia, he must have at least some reasonable assurance that
he is not about to sanction any act of injustice toward the Aboriginal natives of
that part of the Globe.

How did the South Australian commissioners respond to his argument? They said it had
been past practice to assume terra nullius. Of course, Lord Glenelg already knew that
and indeed he was challenging terra nullius. The second argument the South Australian
colonists used was that even though it may be a problem in philosophy, any delay to this
project would jeopardise the investment itself. We have heard that argument once or
twice before! Lord (ileneig did not want to jeopardise the colony, but he told the
commissioners he wanted to build into the articles for colonisation respect for Aboriginal
people. He did this through two mechanisms: Firstly, he made it a condition of the
colony of South Australia that a protector of Aboriginal people be appointed and,
secondly, land rights were embodied in the letters patent taken by the Governor to South
Australia. Robert Torrens and the other South Australian commissioners accepted this in
theory, but the practice was somewhat different when they reached South Australia. If
members of Parliament would like to read what happened, I refer them to Henry
Reynolds' book The Law of the Land, chapter V, which deals clearly with the actions of
the South Australian settlers with regard to the principles they agreed to when the colony
was set up. Henry Reynolds said that rather than South Australia marking a new
beginning of British colonial history, what happened was hypocrisy and duplicity, and it
was the great tragedy of the State of South Australia.
This is where the analogy with contemporary Western Australia comes into play. Just as
the South Australian colonists in the 1830s were pushed into a corner by the British
Government, so the Western Australian Government has been pushed into a corner,
firstly, by the High Court decision on Mabo in 1992 and, secondly, by the Federal
Government with its legislation tabled in the Parliament today. What does this
Government think? It thinks that by a mixture of bluster and trickery it can escape this
predicament. It thinks history does not change and that the terms of debate are the same
as they were in the early 1980s, or even as far back as the 1830s, and that with a little
trick here and some bluster there it can work its way through the problem, so that the
Aboriginal people will get absolutely nothing at all but the rest of the world may think
that they have been given something. Robert Torrens tried to do that with Lord Glenelg
in the 1 830s. What will be the campaign of this Government? Firstly, the Premier has
conducted a bluster campaign together with his friends, the bureaucrats of the mining
industry. They have blustered about States' rights and equality before the law, and
pamphlets have been distributed indicating to people that the Mabo legislation poses a
basic threat to established property rights and economic progress. The second phase of
the campaign is the trick campaign. That begins with the Land (Ttles and Traditional
Usage) Bill. The Premier thinks if he can take this concept of traditional usage, extract it
from the context that has been applied, and put it into legislation, he will convince people
he is carrying out the spirit of the Mabo decision of 1992. The Premier has another think
coming. The Aboriginal people will not be tricked, and the High Court will not be
tricked. I think the Premier understands that only too well, and he is merely using this
legislation as a front to cover up his real political intentions in this issue; that is, to win
political support for himself by the blustering in which he has engaged. The concept of
traditional usage is part of our legislation. It can be found in the Land Act of 1933, the
Wildlife Conservation Act of 1950-1979 and the Fisheries Act of 1905. It is heavily
circumscribed in those Acts but, interestingly, it got into the Land Act because of the
efforts of those reforming Whig Governments in the late 1 840s. They believed that if
pastoral leases were to be given, the rights of Aboriginal people to gather food on those
pastoral leases should be maintaned. Therefore, today's Land Act is a reflection of that
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desire of the British Government in the late 1840s. The Premier thinks that the
Government can take these traditional usage rights, which are already in legislation but
heavily circumscribed by ministerial authority, and rewrite them as the Land (Titles and
Traditional Usage) Bill, and trick people into thinking that he is concerning himself with
land rights. It will not work for a couple of very simple reasons.
Firstly, as the member for Fremantle demonstrated in his speech tonight, the Bill
extinguishes native title at common law without compensation. Secondly, the Bill
replaces native tidle at common law with so-called rights of traditional usage which are
clearly inferior. They are subordinate to the rights of wthens, they are unenforceable
against the State, and there is no proper method by which they can be claimed and
registered. I ask members to look at the Seaman report, which considered some of these
traditional usage rights and proposed a procedure by which people could claim them
through the tribunal system, from which point they would be registered. No method is
outlined in this Bill that allows for a proper process of claiming and registration.
inasmuch as there is onus of proof, it rests upon the claimants rather than those who may
wish to extinguish traditional rights to prove their existence. An international expert on
native title, Professor Richard Bartlett of the University of Western Australia, said in The
West Australian of 10 November that this Bill is paraded as a solution to Mabo -

It is a deliberate sham to suggest the form of recognition of common law rights
when in substance it is their denial. It affords no benefits whatsoever for
Aborigines.

Mr C.J. Barnett: Can you quote Bill Hassell as well? That was the other article.
Dr GALLOP: I could, but I do not think he speaks with objectivity on this matter.
We will show at the Committee stage that the Bill is worthless. The so-alled rights
outlined in it axe virtually worthless for Aboriginal people; and they are meant to be
worthless. We have had the bluster; now through this legislation we have the trick.
Fortiv ately, this time the bluster and trickery will not work. The Government's time,
and that of the conservative purveyors of the ridiculous doctrine of terra nullius, has
finally come to an end.
DR WATSON (Kenwick) [7.51 pm]: Yesterday and today the Prime Minister made a
number of points which emphasised the opportunities that the legislation that has been
presented to the House of Representatives gives us. They are opportunities and
challenges. He will treat it as a historic turming point, as all Australians should. The
Prime Minister said that this is an opportunity to right historic wrongs, to transcend the
history of dispossession, to restore the age-old link between Aboriginal land and culture,
to heal a source of bitterness, and to recognise Aboriginal culture as a defining element of
our nationhood and culture- There is only one way to provide the certainty that
Australians of many persuasions and interests need, and that is with a single, uniform
national approach- That is, a fair and predictable set of rules with which everyone can
work. In contrast, this Bill, which has been described as a trick by the previous speaker,
provides nothing. It provides a land management approach to a set of issues which were
not raised in the Mabo judgment. It affronts the world's oldest living culture. There is
no acknowledgment either in the Bill or in the second reading speech of any kind of
commitment to the preservation of Aboriginal land for the purposes for which they
traditionally need it There is no concern for Aboriginal dispossession. The Bill is based
on prejudice and it will perpetuate injustice. It is a recipe for uncertainty. It provides
huge uncertainty inasmuch as we do not know who the Minister responsible will be.
That is something that I shall pursue, as will other members, at the Committee stage.
There is nothing more certain about the Bill than that it is a route to the High Court. it
extinguishes native title with no compensation in part 3. It replaces the rights of
traditional use and renders those rights subject to the limitations of the Bill, and the
statutory rights of traditional use are declared subordinate to the rights of everybody
else - the miners and the developers. It gives tremendous power to the Minister, perhaps
to two Ministers. Therefore, the issue of native title in Western Australia is to be mrated
as a land management task.
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We were grossly disappointed and horrified that the Premier of Western Australia refused
to engage in sensible negotiations with the Prime Minister or with any interested party. I
refer the House to three bodies of people with whom the Premier could easily have
negotiated to get a view on the importance of native title and how the potential conflicts
and uncertainties could be minimised. Aboriginal people met the Prime Minister in April
and presented him with an outline of a peace plan. It was called "An Aboriginal Peace
Plan", which needs overriding Commonwealth legislation. That is, of course, the
legislation to which every head of State in ibis country, except Western Australia, has
agreed to be party. This overriding Commonwealth legislation was required to provide
recognition and protection of Aboriginal and Torres Strait Islander rights: that Al'S! tidle
wvould not be extinguished by grants - it would be possible to have coexistence of various
tidles and a revival of titles; that ATSI titles not be extinguished or impaired unilaterally
without consent; declaration of ATSI titles in reserves and over defined lands; that there
would be a tribunal to issue declarations of ATSI land title - something sadly missing in
this legislation; and a long term settlement process for the benefit of Aboriginal and
Torres Strait Islanders. It would provide also for total security of sacred site and heritage
areas; and that the Commonwealth Government negotiate with ATSI people towards
constitutional acknowledgment of ATSI ights. This Bill meets none of those
requirements; the Commonwealth legislation does.
Another group the Premier should have met and listened to long before last Friday when
he went to present the legislation, is the Council of Reconciliation. The council provided
a strategic plan in response to the High Court decision on native tide. Eight key issues
were seen as crucial to reconciliation, including a greater understanding of the
importance of land and sea in Aboriginal and Torres Strait Islander society.
Mr C.J. Barnett: Did you have this compassion when Aboriginal tights. were overridden
in the Karijini national park? Why didn't you resign at the time?
Several members interjected.
The SPEAKER: Order!
Dr WATSON: Second, there is need for a better relationship between Aboriginal and
Torres Strait Islanders and the wider community. None of that was recognised. The
third group that I thought the Premier would have met is some of the church people who
have expressed tremendous concern both about the native tidle decision - which they
favour - and about what the Premier might be doing. We all know that Reverend Neville
Watson is holding a prayer vigil outside the main entrance for these two weeks, to pray
that the spiritual value of Aboriginal people may be afforded no less respect than the
spiritual values of Westerners. Part of the letter of the Australian Council of Churches,
of which his church is a member, states that the executive committee of the council,
'.recognising that Western Australia is the State most affected by the High Court decision
on native tidle, calls upon the Premier, Mr Court, and all Western Australian political
leadens to uphold the rights of indigenous peoples as recognised in common law in this
country by the recent decision of the highest court of the land". The letter continues in
that vein.
The intention of the conservative parties is to carry on with the colonial mentality that is
so well documented in Patrick Dodson's enunciation of the historic perspective leading to
the need for the Royal Commission into Aboriginal Deaths in Custody. An issue arising
in the recommendations of the fifth volume of the royal commission report related to land
needs. Commissioner Johnson outlined a range of needs that Aboriginal people have for
their land;, for some people it is many of those needs, and for some of the people it is
some of the needs. Land rights is only one of those recognised land needs.
Undoubtedly, the issue of land ownership, and the special inalienable relationship which
Aboriginal people have with their land, is at the very basis of their existence, particularly
their spiritual beliefs and traditional economies. Dispossession of land has been
identified by Aboriginal people themselves and by Government inquiries as the
fundamental cause of all physical and social problems since 1788. The repossession of at
least part of their land and heritage is seen by Aboriginal people as giving them some
modicum of ability to be self-determining.
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When I was Minister for Aboriginal Affairs, one of the greatest joys I had was to
participate in handing over leases of land for Aboriginal people all over this Stare.
Although they were happy and joyous occasions, they were also emotional as they were
always attended by old people who had memories of the active dispossession of land.
The removal of children from their families; the banning of their language in schools; and
being taken off their land and placed on missions was their direct experience. Therefore,
getting their land back was something they had hoped and longed for, and they always
remembered the older people who had died before the day of repossession. We should
never underestimate the impontance of land and its return to Aboriginal people; it is one
of the most important things a Government can do for our indigenous peoples.
The royal commission made a number of findings and five recommendations about land,
one of which I would like to mead. Memnbers will remember that I was speaking about the
range of land needs that Aboriginal people have; namely, land rights, land for housing,
land for traditional purposes and land to conserve heritage and culture. In finding 37.8
Commissioner Johnson writes -

Commissioner Dodson advises me, and this accords with my own observations,
that most Aboriginal people would take the view that land which has been
claimed on traditional grounds and has a continuing importance for ceremonial
life should be incapable of being sold, that it should be inalienable. This issue
was one considered at length by Justice Woodward in his reports which preceded
the Northern Territory's legislation, and he was firmly of the opinion that the land
should be inalienable. I agree with that view.

Clause 39 of the proposed legislation addresses compensation, and the procedure for
compensation places a value on spiritual value; it allows for 20 per cent more
compensation to be provided when a spiritual or ritual connection with the land is
evident. If the Government is dinkum about implementing the 339 recommendations of
the Royal Commission into Aboriginal Deaths in Custody, it must think about the
particular destruction which is built into this legislation. One of the important
observations made about land in the royal commission report was the connection between
land and self-esteem. Commissioner Johnson says -

[ do not pretend that there is a simplistic correlation between the absence of land
rights legislation and the high rate of arrests, and detentions and deaths in custody
in Western Australia.

Members will remember we had the highest proportion of deaths per head of population.
He continues -

I can not say that such a nexus exists at all, or has been demonstrated to be
probable. I can, however, say that my inquiries have satisfied me that the
legislation in the Northern Territory is a very important basis for the optimistic
picture which I believe is presented in the Territory.

He makes a tentative link between those people with land and who are self-determining
and their imprisonment and death rates. This is supported in appendix D of the royal
commission report by a series of statistical tables which compare and contrast Western
Australia with the Northern Territory.
I have tried to draw some links of importance between land and the kind of independence
that Aboriginal people can have in running their lives as they wish, Another observation
that the royal commissioners made was their surprise at what was called the pin pricking
domination of every aspect of the lives of Aboriginal people, in that Government records
have been kept on them for too many years.
The royal commission report is a recent document which should be providing the
framework for any advance in Aboriginal public policy in Australia. It mapped out very
well the legacy of history of Aboriginal and non-Aboriginal relationships in Australia,
and the terrible toll that has taken on Aboriginal people and their culture.
I now touch on some of the underlying issues. For instance, few people realise that it is
very difficult for Aboriginal people to walk down the swreet in a set of new clothes
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without being stopped by the police to be asked from where they got their clothes and
whether they paid for them. A number of people have told me of that experience. I
know an Aboriginal family who had a Commodore car and a week did not go by without
the family being stopped and asked whether it was their car. The underlying prejudice
and sensitivity to the colour of people's skin makes it hard for Aboriginal people to walk
in the street or to go shopping. This situation is heightened through the Press the
conservatives have attracted. Children in my electorate, instead of being called the
pejorative "Abos" axe called "Mabos", due to the temperature being raised through the
comments of some of our conservative leaders.
The Minister for Education could be seen to endorse that position by refusing to allow
people to go into schools to address reconciliation between Aboriginal and
non-Aboriginal people in case it gave them the wrong idea about native title. Aboriginal
health, the influence of alcohol, the lack of opportunities in education and employment,
the high unemployment rate, and the failure of our public policy and public
administration in too many fields are direct consequences of the dispossession of
Aboriginal people from land, family and language. Indigenous people now are faced
with the proposition that they have possessed a legal right to their land, if not for 40 000
years in some cases. certainly for 205 years, but they have been unable to assert those
rights in protection of their economy and livelihood. Their rights have been successfully
obscured for over two centuries. Justice Brennan made the point that this is not a tragedy
of legal history and misunderstanding of law, as the member for Victoria Park pointed
out; he lays responsibility with Governments. We will be able to do that in Western
Australia. Brennan said, "Aborigines were dispossessed of their land parcel by parcel to
make way for expanding colonial settlement, Their dispossession underwrote the
development of the nation." We must dispel the misconception that it is the common law
rather than the actions of Governments which made many of the indigenous people of
this country trespassers on their own land.
After 1788 all residents of Australia had the right to inherit land from their fathers and
their grandfathers or from their ancestors - a people in Australia except Aboriginal
Australians. Mabo recognised that Aboriginal people could inherit traditional land, but it
is subject only to the Government's right to take it away. Native title today exists only at
the pleasure of the Crown. The Racial Discrimination Act, however, prevents the
Government from distinguishing native title unless it acts in a non-discriminatory way. It
is that legacy of latent and unconscious racism which is pervasive and embedded in the
psyches and cultures of Australians which successive Government policies have endorsed
by their inaction, and by taking land, babies, language and lives, and giving disease and
alcohol. Our success as Australians has had a terrible price for Aboriginal Australians.
We have all been degraded because of that history. For the first time the Hligh Court had
an opportunity to deal with this fundamental question, a question that has been dealt with
in Canada, New Zealand and in the United States of America. Incidentally, miners and
developers deal with native title in those countries very well, as I understand it. They
have to deal with native title holders with respect and they negotiate with native peoples
on an equal basis-
Many of our conservative leadens in Australia have failed to come to grips with the
meaning of the Mabo decision. They do not or will not grasp that the High Court has
said that Aboriginal communities still on traditional lands inherited from their ancestors
have had tidle for the past 200 years, and probably longer. They do not need to be given
title. They do not need to have their title validated. Native title exists; it does not need
validation. The High Court has recognised it as valid. It is because it is valid that some
freehold and leasehold titles issued since 1975 may be invalid. In other words, rather
than being required to prove their title, Aboriginal people should require the State to
disprove it. We should think about that. After validation of titles made after 1975,
Justice Hal Wootten points out that no white Australian will have lost any right that they
did not have before Mabo. For the majority of Aboriginal people, of course, there is no
benefit from MaN>. The more white settlement disrupted their ancestors, the less they are
likely to be able to establish a claim. Justices Deane and Gaudron wrote that
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dispossession was the darkest aspect of our history, that the nation as a whole must
remain diminished unless and until there is an acknowledgment of a retreat from past
injustices.
Mr Speaker. I made some points about the groups with which the Premier could have had
some discourse about the shape of this legislation. Late last year a discussion paper
circulated within each State and between various interest groups. We were asked to
respond to a list of options for a desirable approach to developing legislation which
would protect native title. The discussion paper stated -

The desirable approach for responding to the issues posed by the High Court
decision would be one which, to the greatest extent possible,

* appropriately acknowledges the significance of the High Court's decision
for Aboriginal and Torres Strait Island people and the nation as a whole;

This Bill fails on that count.
* is in harmony with the positive responses by governments to the

recommendations of the Royal Commission into Aboriginal Deaths in
Custody;

This Bill fails on that count.
delivers certainty in the Australian system of land tenure, access and use;

This Bill fails in that.
- avoids confrontation and advances the process of reconciliation;

This Bill fails on this count.
* protects and promotes the national economic interest.

This Bill fails in that.
* is agreed between governments and is acceptable to Aboriginal and

Islander peoples and ocher interests;
minimises litigation and costs; and

This Bill will fail miserably.
is in keeping with Australia's international reputation and obligations in
relation to racial discrimination.

Again, this Bill fails, and fails miserably. I will quote Justice Wootten who was one of
the royal commissioners in the inquiry into Aboriginal deaths in custody. I have used
information and content from a couple of speeches that he has given on the issue of Mabo
and native tide. As legislators we should think about what he says, particularly when
considering this Bill and also a range of other legislation to come before us. He states -

Justice is not a prize for being the most powerful most technologically advanced
or even the most self-righteous; rather it is the tribute the powerful will, if they
are genuinely righteous, pay to the less advantaged. The more so because they
have so often built their wealth and power at the expense of the latter.

That is a very good statement about what justice is. We have built our power at the
expense of Aboriginal people. If there is one issue which merits our attention and the
nation's attention in this International Year of the World's Indigenous People, it is that
native title should be accorded to those people who have it and who can claim it. We
should not be putting them in a position of having to prove it. I suggest the Government
and the State should have to disprove it.
This is the International Year of the World's Indigenous Peoples, and we are proud in
Australia to have the world's longest surviving culture and race of people. Their survival
is an absolute tribute to tenacity, to tradition and to culture. I really oppose this Bill with
every fibre in me and support the Commonwealth legislation, as I am sure all free
thinking and decent Western Australians will.

7072 [ASSEMBLY]



[Tuesday, 16 November 1993]107

MR PENDAL (South Perth) [8.21 pm]: We can agree on one thing, and that is that the
Bill before Parliament tonight deals with an important and highly complex issue that
confronts Australia as a result of the High Court decision of mid 1992. 1 suppose that is
where the bipartisanship would disappear, but after listening to about eight or nine
speakers from the Opposition side of the House, it seems there has been a fair bit of
rewriting of history going on in the last couple of hours. Listening to speaker after
speaker, if one rook seriously all their comments, one could be forgiven for coming to the
conclusion chat there had been no discernable level of Aboriginal advancement or
achievement in the last 100 years. Anyone who believes that is simply ignorant of
history and, similarly, one could be forgiven for believing that in fact we are acting in a
way that is contrary to thar envisaged by the High Court when it handed down that Mabo
decision.
Mrs Henderson: You are dead right: it is contrary.
Mr PENDAL: I will come to chat matter in a few minutes. It seems that is utterly central
to this Bill and to the reason why this Parliament should proceed with its passage and
hopefully do it earlier than the legislation which is being negotiated through the two
Federal Houses. I invite members to believe that we have made progress in the last
century or so, even in the last 160 years, and to read some of the more reliable history
that has been published in this State, particularly of the period from the 1880s onwards,
because it is quite wrong to paint a picture of a white civilisation hell bent on the
destruction of an indigenous culture. I am the first to acknowledge there were massacres
and there were blights and blots on the landscape of a kind that never should have
occurred and for which no excuse or apology can be given. However, that is history, and
people seek to superimpose that on many of the positive and creative things that have
advanced the cause of Aboriginal people in huge leaps and bounds.
One of the best contemporary examples of that was the enactment of the Aboriginal
Communities Act in the late 1970s, just before I came into the Parliament, when we
began to see the due effects. That Act was introduced by what Opposition members
delight in calling a conservative Government That piece of legislation was well ahead of
its day and, I suspect, if it were used effectively today by all Aboriginal communities -
because some of them are using it very effectively - it would advance them and their
individual communities even mnore. There was a piece of trailblazing legislation that
equipped local Aboriginal communities with powers and responsibilities that, as it were,
put them in some respects light years ahead of what existed in most white communities
around Western Australia. Why? Because it was a Statute specifically designed to aid
and assist Aboriginal communities, which had that effect and which, I repeat, could be
even more effective if it were applied universally across all Aboriginal communities in
Western Australia. Another piece of contemporary legislation, although it is starting to
recede now in people's memories because it is almost in the last generation but is
relevant to the Bill before us tonight, was the Aboriginal Heritage Act. That Act has
stood the rest of time and still maintains its supremacy over the legislation being debated
tonight. The Aboriginal Heritage Act is still one of the most powerful Statutes that we
have on die books in Western Australia, and it bears a close relation ship -
Mrs Henderson: We brought it in. Whose Bill was it?
Mr PENDAL: Why does the member have to introduce a miserable partisan note?
Several members interjected.
The SPEAKER: Order!
Mr PENDAL: The member does this when I am trying to get across even to small-
minded people in the House that enormous progress has been made in the last 100 years.
That sort of comment belittles the efforts that have been made by both sides of the
Parliament to try to come to grips with what is, in the minds of some people, an
intractable problem. I guess it is part of the problem, when we hear someone interject in
that venal, miserly way, who wants to claim credit when I was giving credit in the first
instance.
Mrs Henderson: Why are you supporting it now?
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Mr PENDAL: The member has come in just on cue, because I said earlier that one of the
things I wanted to discuss in t course of my contribution to this debate was this
perception that has been successfully built up by certain Labor politicians that a Bill of
this kind introduced by the current Government runs counter and contrary to everything
contained in the major decision of Mabo in the middle of 1992.
Mrs Henderson: Read the judgment.
Mr PENDAL: Again, the member has come in on cue. She says "read the judgment".
Mr Speaker, not only have I read the judgment in preparation for this debate but also I
had read the Mabo judgment before most people understood that it contained anything of
significance. The Mabo judgment sat around the libraries of Parliament Houses
throughout Australia and, I might say, sat in the pigeonholes of the media of Australia for
nearly nine months before most people woke up to the fact that it could have some
extraordinarily serious implications for the whole of Australia. It is only this year that
Mabo has taken off as a major political issue as a result of the ramifications of the
judgment sinkng in. Coming back to the point that was made by the member for
Thomflie in her interjection, anyone who has read that judgment, even in a cursory way,
will say that the High Court itself envisaged that native title would be extinguished and
could be extinguished by the appropriate Parliaments in Australia, and if members do not
know that, I will quote the judgment tonight. The High Court itself invited the
Parliament of Queensland -

Mrs Henderson: With compensation.
Mr PENDAL: Hold on, the member for Thornlie has asked a question. She should at
least have the courtesy to listen to the answer of someone else. Every time the member
for Thiomlie opens her mouth she further shows that she is either ignorant of the content
of that judgment or she assumes other people are.
I return to the point that the High Court invited the Queensland Parliament to extinguish
native title. In other pants of the judgment the judges similarly invited the Parliaments of
the Northern Territory, the States and the Commonwealth to extinguish native title - as
the member for Thornile has said - but invited that extinguishment under certain proper
conditions. There lies the first weakness in the case of the Labor Opposition in this place
and the Federal Government in Canberra, and one or two other Governments around
Australia.
Mr Leahy: Nonsense.
Mr PENDAL: It is not nonsense; it is contained in the words of the High Court justices
themselves. I refer to just a couple of them. Justice Brennan at page 56 of the judgment
says -

I would therefore make a declaration in the following terms ...
(3) that the title of the Meriamn people is subject to the power of the

Parliament of Queensland and the power of the Governor in Council of
Queensland to extinguish that title .

That is something the Labor Party across Australia has refused point blank to
acknowledge, and it has preferred to put that sort of thing under the carpet because it is
frightened to acknowledge that in this State the Government is extinguishing native title
at the express invitation of a number of High Court justices.
Several members interjected.
Mr PENDAL: They are not my words. Members opposite should listen. There is a
strong possibility that they might learn something instead of acting like the rabble they
have been.
Mrs Henderson: Subject to the compensation under the Racial Discrimination Act.
Mr PENDAL: That is right. All those things the member for Thornlie has chirped into
the record are right; I agree.
Mr Thomas: That is almost a trite observation.
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Mr PENDAL: Let us consider the statement of another judge. The nature of the
inerjection by the member for Cockburn has indicated again that those pans of the High
Court judgment which invite t States to do what is being done is the genesis of the
point I am making tonight; that is, this Government is not taking away an inalienable
right that has existed for 200 years.
Mr Thomas: You're not listening.
Mr PENDAL: I will listen to members opposite when they get to their feet, and not
before. At page 150 of the same judgment under the title "Extinguishment of traditional
title" Justice John Toohey, a Western Australian, says -

The plaintiffs' argument before the court proceeded on the assumption that the
Crown had power to extinguish ti-aditional title.

Members should bear in mind that the plaintiff was, of course, Eddie Mabo and his two
companions.

- at any rate "by, or pursuant to, clear and plain legislation". Nevertheless,
something should be said about the concept of extinguishment.
There is precedent for the proposition that the Crown has power to extinguish
traditional title.

Again, it is another acknowledgment on the pant of people who have a far better
understanding than members opposite of what was being dealt with in the court on that
day. I return members to page 84 of the original judgment of Justices Deane and
Gaudron, from New South Wales, under the heading "Legislative powers with respect to
common law native title". I ask members on the other side, and mny colleagues who do
not know this, to listen to this judgment because it is the finest argument in favour of a
serious Bill - which I believe the Government's Bill is - to proceed down the path which
the Parliament is being asked to do. They state -

Like other legal rights, including rights of property, the rights conferred by
common law native tidle and the title itself can be dealt with, expropriated or
extinguished by valid Commonwealth, State or Territorial legislation .. To put
the matter differently, the rights are not entrenched -

That is, the rights to native title -

- in the sense that they are, by reason of their nature, beyond the reach of
legislative power.

Here is the legislative power; it is called the Land (Titles and Traditional Usage) Bill
1993.
MrT Ripper: It is an unjust Bill; that is all.
Mr PENDAL: No, I will come to that too. The member for Thornlie would have been
right were there an attempt in the Court Government's legislation to bypass the Racial
Discrimination Act of the Commonwealth, which is not being bypassed at all. That is
why this legislation will survive in the High Court, and members opposite know it. I
found it interesting that the contrived anger and venom that came from the members
opposite earlier today was not because they think the Bill will fai, but because they think
the Bill will succeed.
Mr Leahy: It will fail, and you know it will fail.
Mr PENDAL: No, not at all.
Mr McGinty: Where is your legislative power to do it?
Mr PENDAL: The legislative power is contained in what the High Court itself said.
Mr McGinty interjected.
Mr PENDAL: Hang on, the member for Fremantle should ask one question at a time.
The legislative power to do it is exactly what the High Court has said. Providing the
State, if and when it is challenged in the High Court, is able to demonstrate that it has
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extinguished native tidle without contravening the Racial Discrimination Act, and with
the question of compensation properly and securely addressed, as ic should be -
Mrs Henderson: As it isn't.
Mr PENDAL: - and as it is, this Bill will survive the High Court. Therein lies the
contrived venom and fears being expressed by the Labor Party in its internal councils that
the real possibility exists that the Bill will survive because it has been put together not in
isolation from the High Court decision, but in caking those key elements into account in
tandem, as my colleague has said, with what the High Court justices -

Mr Leahy: In isolation from every other State.
Mr PENDAL: The fact that ir is in isolation from every other State does not amount to a
row of beans.
I can recall being in this Parliament, but in another place, when every Labor member was
going to shed his last drop of blood to see land rights legislation pass through this
Parliament. That demonstrates how committed and dedicated the L-abor Party was to
land rights legislation.
Mr Leahy: You were the one who voted against it.
Mr PENDAL: My word, I did. The minute the pressure went on the Labor Premier of
the day, Brian Burke, said, "Over my dead body will this Bill be introduced. I have had a
gutful of it. It will never come back into this place while I am in the Parliament or I will
resign. "
Mr Blof'fwitch: Who argued with him?
Mr PENDAL: Not one member opposite.
Mr Thomas: I will say something about that.
Mr PENDAL: I have been waiting for eight years for members opposite, like the
member for Cockburn, to justify themselves. I hope the member's explanation is more
convincing to the good people in the Public Gallery than it has been to the Government in
the past. On the one hand the Labor Party has paraded itself as the great leader of the
Aboriginal movement but, on the other hand, at every turn, it has let down the Aboriginal
people int this State over the past 10 years.
Mr Day: They were all talk.
Mr PENDAL: Yes, but like everything it became too difficult.
Mrs Henderson: Was it introduced?
Mr PENDAL: I will not listen to the member for Thornlie because, as always, she is a
complete distraction.
The arguments have been advanced in an atmosphere as though we do not have, for
example, 12 per cent of Western Australia already under the control of the Aboriginal
Lands Trust. I do not have any difficulty with that. I do have difficulty with the ALT
having the right to issue permits to stop me, as a citizen of this country, from travelling
along some of the major roads. In recent years ordinary citizens have not had the right to
travel along the Gunbarrel Highway without a permit. I do not object either to the
existence of the ALT or to Aboriginal people having the chance to ensure that their
culture survives within those areas or, for that matter, anywhere else in the State.
However, I do object to what any avenage, fair thinking Australian would object to; that
is, that 97 per cent of Western Australians can be prevented from travelling on an open
and public highway by three per cent of the population. Many of the decent, middle of
the road Aborigines in this State would not defend that either. The impression created by
members opposite in the national media and among their Federal colleagues is that all
those things pertaining to 12 per cent of the Western Australian land mass will disappear.
Tonight I went to the bills and papers office to find the last report that the ALT made to
the Parliament because I wanted to get my figures right and to ascertain whether the
12 per cent had been varied, It is interesting that no-one could actually find a copy of the
report.
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Dr Watson interjected.
Mr PENDAL: If that is the case, I owe an apology to one of the diligent attendants.
Mr Blaikie: They got a copy of it for me.
Mr PENDAL: It is obvious that the member for Vasse has far more pull than I have.
My comments are central to the entire debate that is going on over the Mabo outcome not
only in Western Australia, but also across Australia. It is a falsity of the worst order to
perpetrate the belief that the High Court, with a stroke of a pen, created native title and
then said that nobody could do anything about it. On the contrary, from the quotes I have
read into the record and others I have not had time to read, justice after justice of the
High Court made the point that they did create native tidle for the Meriam people.
Mr Ripper: They recognised it.
Mr PENDAL: I accept that correction. I the same judgment they made it abundantly
clear that it was by no means improper, racist or immoral for Governments in Australia to
bring in legislation to extinguish - their word, not mine - native title so long as the
extinguishment was made under the proper circumstances; that is, since 1975 Aboriginal
people would not be adversely affected. That is central to everything we are doing. 1
suspect that the careful way in which the Government has constructed the legislation has
had a lot to do with the anger displayed by the Opposition today.
When I went home during the dinner suspension this evening I was listening to the radio
and from the sound of the voice of the Leader of the Opposition and the member for
Kimberley I thought that the sun would not come up in the morning - so novel was this
idea of extinguishing native title that it was a brutal thing to do to the Aboriginal people!
That is tantamount to an untruth of the worst kind because the very words that are used in
this Bill are not the words of the rednecks that the Labor Party is desperately tying to
search for, they are the words of the High Court justices. The justices issued the
invitation - that is what it is. They are the reason that people of the eminence of Sir
Ronald Wilson should make such a measured remark. I am surprised that the member for
Fremantle made the remarks he did about Sir Ronald Wilson tonight.
Mr McGinty: He got it wrong in 1988.
Mr PENDAL: The member for Fremantle went further than that: He said that he was
offering fallacious arguments. The first sign that someone in politics is losing the
argument is when he criticises and vilifies another person.
Mr Ripper: You must lose a lot of arguments.
Mr PENDAL: If this Bill is struck down in favour of the Keating model constitutional
implications of a massive nature will pursue the Labor Party if it is re-elected to
Government in this State or in other States in Australia. I believe that the Bill carefully,
and in a measured way, conforms to what was requested by the High Court when it said
that the States may extinguish native title if they are doing things in response to
Aboriginal needs, providing they are not doing that in a way that is contrary to the Racial
Discrimination Act, and providing Aboriginal people have access to the Supreme Court
and other tribunals to win the points they are entitled to win. For that reason, I support
the Bill.
MR RIPPER (Belmont) [8.50 pm]: This Bill is unjust, ultimately unworkable,
politically self-serving and opportunistic.
Mir Bloffwitch: You were not listening.
Mr RIPPER: I was listening, because I will commence by dealing with some of the
comments made by the member for South Perth. It is the case that Governments have the
power to extinguish title. They have the power to extinguish any and every tidle in the
country if that is what they wish, and they have the power to extinguish the tidle that each
of us has to our suburban block or to any other land that we may own, just as they have
the power to extinguish native title. However, it is quite wrong to say that the High
Court invited Governments to extinguish native title. The High Court no more invited
13873-
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Governments to extinguish native title than it invited Governments to extinguish the tidle
held by the member for South Perth or the title which I hold. Thie High Court simply
made it clear that native title is as subject to extinguishment as any other title.
Mr Pendal: I agree with your assessment.
Mr Taylor: That is not the point you made. You have just agreed in opposition to the
point that you put to the Parliament.
Mr Pendal: I do not follow your drift, but in any case the member for Belmont seems to
have it right.
Mr RIPPER: Governments do have the power to extinguish native title, but they have
not been invited by the High Court to extinguish native title on the wholesale basis that
this Bill proposes, because when Governments go about infringing the property rights of
citizens, they do not do it on a wholesale basis. Defined purposes and powers allow
Governments to take land from people for particular public purposes - roads, hospitals.
schools or police stations - and they must pay compensation to those people. A
Government's right to extinguish title is used not on a wholesale basis, nor without
paying proper and fair compensation. This is an unjust Hill, because native title will be
extinguished on a wholesale basis and unjustly, because arrangements for compensation
are not adequate.
Proposed section 7(l)(a) of the Bill provides that any native title to land that existed
immediately before the commencement of this section is extinguished. Therefore, the
property rights of a whole class of people will be abolished and replaced with an inferior
statutory right - the right of traditional usage. That right is inferior to the fights of title
holders because it will be subject, firstly, to the rights of all other tide holders under
clause 8(2)(b), and, secondly, to the written laws and other laws of general application
under clause 17(2). The member for South Perth fails to acknowledge that point. He
believes that the compensation arrangements are adequate and the extinguishment
arrangements are proper. He is wrong on both counts, because the High Court has not
invited Governments to extinguish native title on a wholesale basis. Under this Bill,
native title will be extinguished on a wholesale basis in a way in which other tides have
never been dealt with by any Government, and the compensation arrangements, by
replacing native title with the right of traditional usage, are inadequate.
I will give an example which may enable this to be understood by people in the
community. If our backyards were held on a native tide, this Hill would take away that
title and give the owner of a backyard a right of traditional usage. That would mean, for
example, that the former owner would have a right to play cricket in his backyard on a
Sunday morning, provided that right did not conflict with any other written law or with
whoever had been given title to that land in that backyard. This Bill proposes no
compensation for taking away a native title and replacing it with a right of traditional
usage. Compensation will be payable only if the limited fight of traditional usage is
affected. That right of traditional usage is far inferior to the native title which will be
extinguished by this Bill. These native title rights are not new property rights which will
be taken away. Not only do they exist already, but they have existed for generations.
They may have only just been acknowledged, but they have existed for a long time.
What will be taken away is land that is owned now by Western Australians and was
owned by their fathers, mothers, grandfathers and grandmothers, not just for a few
generations into the past, but for hundreds of generations into the past.
What is proposed by this Bill would not be done to and would not be accepted by any
other group of Western Australians. Conservatives have a particular claim to defend
property rights. What do conservatives stand for if they cannot be trusted on property
nights? Yet it is property rights that will be subjected to this wholesale attack. Are
conservatives concerned only about the property rights of the powerful and wealthy?
Mr Bloffwitch: Are you saying that we will take away the 12 per cent that they already
occupy?
Mr RIPPER: I am not saying that.
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Mr Bloffwitch: Do not say that we will take title away from them. What they have got,
they have got. You axe talking about what may happen in the future.
Mr Mc~inty: You are completely wrong. You will take away an existing legal right.
Mr RIPPER: The member for Geraldton is quite wrong, as the member for Fremiantle
pointed out, because the High Court has already recognised native title rights. Those
rights have existed for a long time; indeed, for generations. This Bill proposes to
extinguish those native title rights which exist already. The conservatives are not
defending and will not defend these existing property rights. What is die rote of a
conservative in politics if he or she does not defend property rights?
Mr Bloffwvitch: Adequate compensation will be given to those people who are there.
Read the Bill and you will see that.
Mr RIPPER: Firstly, the compensation provided is not adequate because a right of
traditional usage does not equate with a native title. Secondly, would members opposite
accept the wholesale extinguishment of title for any other class of persons - for farmers
or residential home owners?
Mr Thomas: What about car yard proprietors?
Mr RIPPER: Of course the member for Geraldton would not accept that.
Mr Bloffwitch: You are prophesying what may happen.
Mr RIPPER: I am trying to determine precisely what is the attitude of members opposite.
Members opposite may accept, at a pinch, the resumption of a particular property for a
road widening or a hospital, because Governments have the power to do that and it is
accepted in our community, although with difficulty in individual cases. However, they
would not accept the wholesale extinguishment of the title rights of a class of persons,
such as is proposed by this Hill.
Mr Blaikie: What will be taken away from the existing titles to land that Aboriginal
people have in Western Australia?
Mr RIPPER: The land owned under native title.
Mr Blaikie: What will we take away that is currently there?
Mr RIPPER: The land that is under native title is being taken away under this Bill.
Mr Blaikie: Where is it?
Mr RIPPER: As a result of the High Court decision, the precise description of the land is
still to be made.
Several members interjected.
The ACTING SPEAKER (Mr Johnson): Order!
[Quorum formed.]
Mr Blailcie: What about explaining that a bit further?
Mr RIPPER: The member for Vasse was trying to argue that this Bill did not take away
any property rights because they did not exist. I say that the property rights do exist.
Mr Blaikie: Where?
Mr RIPPER: Probably in a number of places in Western Australia where these native
title rights exist. They may be awaiting recognition and declaration by the courts. It is
not something which the courts grant but something that they recognise. The rights exist.
They may be awaiting definition and recognition, but the land is owned. This Bill takes
away the land which is already owned. How do the conservatives reconcile their political
philosophy with this extinguishing of title rights where people already have title? It
would not be done for farmers, caryard proprietors, residential home owners or any other
class of people, and no other class of people in this community would accept it. But the
Government will do it to Aboriginal people and it will try to force the Aboriginal people
to accept it. However, it will come unstuck because of problems with the Federal
legislation and the Racial Discrimination Act.
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Mr Blaikie: What will happen to the land at Beagle Bay?
Mr RIPPER: I am not aware of the precise details of Beagle Bay. Why would the
member expect me to be aware of that? That is my like saying to him, 'What will
happen to a parcel of land somewhere east of Katanning?'
Mr Blaikie: What will happen to the Beagle Bay land?
Mr RIPPER: It is a stupid question and I think we have covered the objections of the
member for Vasse thoroughly. The problems flowing from the High Court decision in
the Mabo case are a challenge to politicians and interest groups. The State Government
solution, as proposed in this Bill, is not only unfair but unworkable. A fair and practical
outcome requires a national solution. The High Court recognised ancient rights; it did
not create new ones. These rights are further protected because of the existence of the
Commonwealth Racial Discrimination Act and its binding effect on the States. Because
of those two points and because of the level of compensation payments required for any
fair scheme, we need a national solution to the problems arising out of the High Court
decision. However, we have not got a national solution.
Mr Osborne: We are not a socialist republic yet.
Mr RIPPER: It has nothing to do with whether we are a socialist republic. Given that he
was a former member of St George's College, I am disappointed with the contribution of
the member for Bunbury. It is a very lightweight contribution. I have just said that theme
are good reasons why there should be a national solution, which relate to the existence of
native title rights prior to their recognition by the court; the existence of the Racial
Discrimination Act; and the level of compensation payments that might be required. We
have seen from this Government a sabotage of a national solution. There are nine
Governments in this country - six State Governments, two Territory Governments and the
Federal Government. Eight agree with a national solution and four of those are
conservative Governments. One Government alone stands out, holds out and will
sabotage an overall national solution - this Government, led by the Premier who makes a
plea for consultation and consideration of Western Australia's needs.
Several members interjected.
The ACTING SPEAKER: Order!
Mr RIPPER: I have been subjected to a small amount of irritating interjection from
Government backbenchers. This is one of the major Bills chat will come before this
Parliament. If Government backbenchers want to make a speech, they should get to their
feet and make a contribution. Do they not feel embarrassed and humiliated, sitting back
when a major issue is being debated and not having a chance to get to their feet? If they
have a point of view on this matter, which they seem to have, they should make a speech
and show us what they are made of.
Mr Court: They do get up and speak whereas when you were in Government,
backbenchers were never allowed to.
Mr RIPPER: If they are allowed to speak, let us hear them. In my view, this
Government is sabotaging a national solution to this problem. The Premier has made
many public pleas for consultation and consideration of Western Australia's needs. In
response to those pleas I say: That is hokum and hypocrisy. The Premier is taking his
position for base political reasons.
I do not believe Western Australia is unique in this matter, as the Premier argues. What
about Queensland, for example? A large area of land is affected in Queensland. It has a
relatively large Aboriginal population. It is resource rich and has an economy which is as
resource based as that in Western Austrlia. Is Queensland not in the same position as is
Western Australia? If Queensland can accept a national solution, why can Western
Australia not do so?
This Premier poses as a defender of States' rights, and the protector of investment and
economic development. But that is all ir is - a pose. This Bill will not deliver to the State
the control over all these issues that the Premier believes it will. It will not deliver to
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investors and it will not protect economic growth. The reason is that it will be overturned
in the High Court. The rest of the country will see a solution which is not perfect in all
its detail but which is certain and will represent a resolution of the problem. In Western
Australia, solely because of this Bill, all will remain uncertain. We will have had all of
this injustice, division and antagonism for no result in terms of certainty for titleholders
and for investors. It will not stand up because the compensation arrangements are neither
just nor fair. The Bill will fall foul of the Commonwealth Racial Discrimination Act in
the High Court. The Government is kidding, itself if it thinks this Bill will last very long.
Once it gets to the High Court, out it will go. All the Government will have achieved is a
prolongation of a period of uncertainty for titleholders and investors in this State. What
is the point of it? Why has the Government gone dawn this path?
Mr Bradshaw: It is trying to protect Western Australians; that is the meason.
Mr RIPPER: Here is the real reason: The Government wants to exploit tensions between
Aboriginal and non-Aboriginal Western Australians. The Government wants to exploit
feelings about States' rights. It is the old trick: If we divide the State, everyone else
loses, but the Liberals might just win, particularly if they are backed by a propaganda
campaign that is funded by the taxpayer. We see justice, community cohesion,
practicality - certainty for investors and taxpayers' funds all sacrificed for the political
gain of the State Liberals and Nationals. Many have accused people who were interested
in defending Aboriginal rights of playing on the guilt of other Australians. We cannot
pretend this country has no history, just as we cannot pretend any longer that Australia
was no-one's country - terra nullius - when white settlers arrived. We must acknowledge
that the history of this country is based on the dispossession of Aboriginal people. That
must be understood and accepted. It is not playing on guilt to say that this history must
be known and acted on now.
The High Court decision does not ask us to undo this history. It does not say that the
dispossession that has occurred should be overturned. It says that the process should be
stopped now. In other words, the High Court decision says that we must not continue to
dispossess Aboriginal people in the same unfair way in which they have been
dispossessed over the past 200 years. There is a saying that those who do not understand
history are condemned to repeat it; so it is with this Government and this Bill. Both the
Government and the Bill fail to deal with the challenge proposed by the High Court
decision. The Bill repeats mistakes that have been made in the past. It repeats the unfair
dispossession of Aboriginal native title holders that has occurred in the past.
Let us not repeat the injustices of the past, not just for Aboriginal Australians but for all
of us. A mature national identity and sense of national pride in this country requires
reconciliation between Aboriginal Australians and non-Aboriginal Australians. How can
we be unreservedly proud of our country when it is built on an unresolved and
fundamental injustice? We cannot. Reconciliation, which is required for us to have a
mature sense of national identity, cannot be separated from the native title issue. Treating
Aboriginal people unjustly, as has been done in the past and as will continue if this Bill is
endorsed by the Parliament, is wrong; but to tolerate this injustice which goes to the heart
of our nationhood and our history damages all of us. We cannot undo much of the
injustice that has occurred in the past. We are not asked to undo that injustice. We are
asked to stop continuing that pattern of behaviour. The Bill fails that test.
From time to time, the Government expresses great concern about what it calls the
welfare of Aboriginal people. It offers preaching, charity and social justice programs.
We do not need preaching about the conditions in which Aboriginal people live,
accusations about the alleged lack of care of Governments in the past and commitments
to provide for charity; we need commitments to justice and respect for rights - the sort of
rights which conservatives most respect when they are possessed by non-Aboriginal
people; that is, property rights. This unfair, unworkable, self-serving Bill does not
respect those rights and does not offerjustice. It must be opposed.
MR TAYLOR (Kalgoorlie - Deputy Leader of the Opposition) [9.14 pm]: I agree
wholeheartedly with the sentiments expressed by the shadow Leader of the House, the
member for Belmont, in his last few remarks about the nature of this legislation. The
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legislation is highly political, very cynical and destined to fail in the High Court. The
Government knows that it will fail in the High Court. It came about as a result of the
decision of the High Court a couple of years ago. More importantly, the legislation has
come about because the Premier has seen it as his only opportunity for political salvation
in 1993. Although this year the Premier may see the Bill as his political salvation, in
1994 it may well be the end of his career as Premier. I have no doubt that the legislation
is destined to fail and that the Premier will bear the cost of that failure in Western
Australia.
I turn to the general issue of the law in Australia prior to the Mabo decision. To place the
matter in context, it is necessary to understand that since 1788 Parliaments and the
Australian people have acted upon and all the courts, including the High Court, have
affirmed some very important principles of law up until the Mabo case. The first issue
was that the Cown acquired sovereignty over the whole of Australia with the settlement
of each colony. Secondly, upon settlement, English law, including the common law of
England, became the law of what was then the colony of Australia. Thirdly, the common
law of England did not recognise the existence of any native title held by the indigenous
inhabitants of Australia. Fourthly, the Crown was the absolute beneficial owner Of all the
land in Australia. That was the situation in this State and in the rest of Australia prior to
the Mabo judgment.
In contrast to the law which has existed in Australia since 1788, the majority of the
judges in the Mabo case, quite rightly in my view, suggested that the following
propositions of law now apply: First, the Crown's acquisition of sovereignty over
Australia cannot be challenged in any Australian court. Secondly, on the acquisition of
sovereignty over a particular area of land in Australia, the Crown acquired what is called
a radical title to that land. Thirdly, native title to the land survived the Crown's
acquisition of sovereignty and radical title. Fourthly, the acquisition by the Crown of
sovereignty over Australia exposed native title to extinguishment.
The decision in Mabo No 2 is now undoubtedly and unquestionably part of the common
law of the States and the Territories and is binding on all Australian courts except the
High Court, which is not bound by its own decision. That is the situation in which we
now find ourselves. In that decision, the High Court selected a number of features as
being legally significant in terms of what it called native title: First, it selected
continuous use and occupation of land since before European colonisation. Next, it
selected continuous observance of relevant native laws and customs as an identifiable
community over the same period of time. Another criterion was that, with some minor
exceptions, no steps had been taken by the colonisers to extinguish native title for titles
that existed on their arrival.
I turn to a paper produced by the Aboriginal Legal Service of Western Australia which
deals with common law and land rights, Mabo and its implications. The paper was put
together for Aboriginal people to understand where they stood on these issues. It states -

Whether an Aboriginal or islander group continues to hold traditional tidle to the
land their forebears occupied at the time of annexation depends on whether the
title has been extinguished. If it has not been extinguished the title exists.
However, in order to protect the title from unlawful infringement it is necessary to
have the title recognised, by proving its existence before a court.

Requirements of proof and the concepts relevant to extinguishment are therefore, as the
ALS points out, of very great importance in this context. In relation to proof, it says -

In summary, in order to prove the existence of the traditional title, and that those
who bring the claim are the holders of that title, an Aboriginal group would have
to show -

(a) occupation of the land by an Aboriginal group at the time of
annexation;

(b) an identifiable group or "society" on behalf of whom the claim is
brought; and
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(c) that the group bringing the claim has continued to occupy or
substantially maintain connection with the land according to the
group's laws and customs.

The Aboriginal Legal Service continues -
Justice Brennan in kian said that traditional title remains in existence where an
Aboriginal group or clan "has continued to acknowledge the laws and (so far as
practicable) to observe the customs based on the traditions of that clan or group
whereby their traditional connection with the land has been substantially
maintained". Traditional laws and customs can have been modified since contact
with Europeans but must not have been abandoned altogether.
Therefore, continuous occupation of land by traditional owners or substantial
maintenance of connection with land (involving economic, social or ceremonial
activities) is essential to establish traditional title. Extended absence from the
land or a complete break with tradition would amount to "abandonment" and
make proof of title impossible.
Proof of traditional title depends on the circumstances of each particular case; the
history of each particular group and their land.

On the issue of extinguishment of traditional title, an issue dealt with by the member for
South Perth, it went on to say -

The Crown has the power to extinguish traditional title.
Practically speaking, this power is limited in only one way: by the
Commonwealth Racial Discrimination Act 1975...

However, of course, this legislation shows that this Government would seek two ways of
extinguishing that tide. The ALS continues -

Subject to the Racial Discrimination Act traditional tidle can be extinguished by
legislation passed by the State or Commonwealth Parliament or by an act of a
Minister or other government official under such legislation.
Legislation, or a Minister's act will extinguish traditional title if it deals with the
land in a way inconsistent with enjoyment of traditional title - i.e. in such a way
as to override the rights and interests of the traditional title holders. Therefore,
government dealing with the land will extinguish traditional tidle if:
(a) it giants a freehold title (for example, all residential blocks);

That is the infamous residential block referred to in the past by the Premier of Western
Australia. It continues -

(b) it makes another kind of rant which is inconsistent with inconsistent with
traditional Aboriginal use and enjoyment of the land (for example, an
unconditional lease to a private company); or

(c) it reserves or sets aside and uses the land for public purpses inconsitn
with traditional Aboriginal use and enjoyment of the land (for example) a
townsite or the flooding of a region to create a dam).

That is the nature of the way the Aboriginal Legal Service sees it. I am sure many would
agree, and I certainly agree, that traditional title could normally be extinguished under the
terms of the High Court decision. One of the most important parts of that is the
Commonwealth Racial Discrimination Act. Although the Crown has power to extinguish
traditional title, it cannot do so, as I understand it, in a way which offends the
Commonwealth Racial Discrimination Act of 1975. That Act makes it unlawful to
discriminate on the basis of race. This means that Aboriginal traditional title holders,
along with other tidle holders - for example, freehold owners of residential property -
have the right to be immune from arbitrary deprivation of property. Traditional tidles
cannot be extinguished in a way in which other kinds of tidle would or could not be
extinguished.
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One of the most important aspects of this legislation is the way this Government is
tackling that issue here in Western Australia. As I said before, it has determinedly set out
to establish a political agenda for the Premier which has set black against white and white
against black in Western Australia. It is already having consequences in schools
throughout our State where young people, particularly young Aborigines, find themselves
the butt of remarks relating to native title and Mabo. It is not only a political issue in the
sense that, unfortunately, it has pitted white against black and black against white, but
also at a wider political level any possibility whatsoever of the Labor, National and
Liberal Parties having a combined view on the role and place of Aboriginal people in our
society in the foreseeable future has been destroyed for a long time.
Although that has been difficult at a Western Australian level, given the nature of politics
in this State, that joint view was coming to pass at a Federal level where people such as
Daryl Williams, the Deputy Leader of the Liberal Party and others such as Peter Nugent
were prepared to say they saw the benefits of, and would take opportunities to have, an
apolitical approach on Aboriginal issues. However, those people have been rolled by the
likes of Peter Reich, Ian McLachlan and others who have a much more political and
adverse view of the role of Aboriginal people in our society. Those people are now in
charge of this issue on behalf of the Liberal Party. They are the people to whom the
Premier will be talking in Canberra tomorrow and who will make certain that the Liberal
Party at a Federal level will oppose the Keating legislation. As far as I am concerned
they have set back the opportunity to bring about an apolitical approach to Aboriginal
issues in this nation for many years. I refer to some of the comments in the past made by
people such as Tim Fischer, much along the lines of Hon Ross Lightfoot, when he said
that although the Aboriginal people had a civilisation which had much to be proud of,
unfortunately, they had not even developed a wheeled cart. How anyone could expect
people who move from place to place in many situations and who carry their possessions
virtually on their backs to have need of a wheeled cart is beyond me. It shows they were
far in advance of many other people when we see the problems associated with wheeled
carts today compared with what they may have been in times gone by.
At a national level the rights and wrongs of Mabo will create a range of problems.
Justice Hal Wootten in a discussion paper on the rights and wrongs of Mabo, had this to
say -

Those are the modest, indeed minimalist, principles of Mabo. The simple
propositions of historical truth and moral justice on which they are based are not
rebutted by saying that Aboriginals did not have wheeled cants, that they ill-
treated their women or slept with their dogs or fought with each other or would
have been colonised by some dreadful foreigners if the British had not come first.
Even where they are true, such comments are every bit as irrelevant as pointing
out that the incoming British had not developed motor cars that they sent their
women and children from the age of seven to work in mines and factories for 13
hours a day, that they emptied their night soil into the streets, that they still
carried on the infamously cruel trade which had taken two million slaves from
Africa to their colonies, and that the Europe from which they came was
recovering from two decades of bloody warfare and was about to be embroiled in
two more. Every society has room for improvement.

He went on to say -

Justice is not a prize for being the most powerful, most technologically advanced
or even the most self-righteous; rather it is the tribute the powerful will, if they
are genuinely righteous, pay to the less advantaged, the more so because they
have so often built their wealth and power at the expense of the latter.

There is no doubt chat Australia has built much of its wealth and power at the expense of
Aboriginal people. From 1788 all the residents of Australia had the right to inherit from
their families. That inheritance right was taken from Aboriginal people in 1788; they lost
rights to traditional land which they had held since time immemorial. Very few people in
Australia would not concede that it was indeed a correct decision that was made by the
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High Court in recognising the position of Aboriginal people prior to 1788. That decision
certainly put into the proper historical perspective the role of Aboriginal people prior to
white people coming to Australia.
I would not be expected to make some remarks on this subject without referring to
mining and Mabo. I am very much of the view that at long last some people in the
mining industry are starting to realise that this sort of legislation will not solve their
problems. Although the Premier may have the support of groups such as the Association
of Mining and Exploration Companies and the Chamber of Mines and Energy, many of
the people in those organisations are serving self-interest. They are more than happy to
keep up the fight and more than happy at the prospect of conflict because it keeps them in
a job while they are in a position of advising their masters on these issues. I am very
disappointed with the role that AMEC in particular and the Chamber of Mines and
Energy have played in this issue because I know, from talking to a range of people in the
mining industry, that they have a different view but are afraid to speak publicly about
their views on Aboriginal people, Mabo and mining. Those people recognise that this
legislation will not solve any problems.
Mr Court: Have you looked at the Federal legislation?
Mr TAYLOR: I have been given information on the Federal legislation tonight.
However, I am here tonight to talk about the Premier's legislation. That legislation will
put back the cause of the mining industry in Western Australia for a long time because,
as I said at the beginning of this speech, the Premier has adopted a completely cynical
and political approach to these matters. He sees it as being advantageous to him as the
leader of the Government in Western Australia. His approach will not benefit the mining
industry and the legislation will be challenged. That challenge will delay developments
and cause problems. It will affect job creation in Western Australia. While the Premier
may try to heap the blame on Keating, the Federal Labor Government, the High Court or
anyone else he can find to blame, he, as the leader of this State, has made the decision to
introuce this nonsense legislation into this Parliament for entirely political and cynical
reasons. He has failed utterly and has not consulted on this legislation, unlike Paul
Keating who has taken great pains -

Mr Court: Who with? Thirty Aboriginal people.
Mr TAYLOR: He put out a detailed paper on his legislation. He sought responses from
the mining industry, the farming industry and from a range of interest groups in this
society, unlike the Premier in the legislation he has rolled into this House. The
consequences of the Premier's legislation for Western Australia are tremendous. It will
cause huge delays and a loss of jobs. His legislation, not Keating's legislation, will
reduce levels of development in Western Australia. Although he may want to point the
blame in Canberra's direction, in 1994 he will have to wear this legislation and it could
mean his end as Premier of Western Australia when the member for Cottesloe seizes the
opportunity to take over the reins of Government.
The mining industry would prefer us to get on with the job. It would prefer to sit down
with Aboriginal people and work out their differences.
Mr Court: That is right.
Mr TAYLOR: If that is right, why has the Premier introduced this legislation?
Mr Court: With Aboriginal people.
Mr TAYLOR: What does the Premier mean "with Aboriginal people'? It seems that
when they do not agree with him, they are not really Aboriginal people.
Mr Court interjected.
Mr TAYLOR: Who holds mining titles in Western Australia? The corporations. Who
do they represent? They represent their shareholders. They speak on behalf of their
shareholders, just as some of the Aboriginal corporations speak on behalf of Aboriginal
people.
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Mr Court: We are talking about individuals.
Mr TAYLOR: How does the Premier expect those individuals to negotiate point by point
with mining groups and other groups? He cannot expect them to do that. Just as mining
companies and others form corporations and negotiate, Aboriginal people have the same
rights.
Mr Court: Under Keating's legislation, they do not have a choice to be individuals; they
have to be corporations.
Mr TAYLOR: Is the Premier suggesting that those groups should not have rights? That
is a nonsense argument and he knows it.
This legislation will interfere with development in Western Australia. It will interfere
with the opportunity that some mining companies would like to have of sitting down with
Aboriginal groups and sorting out their problems. An example of where it has worked in
Western Australia is in my electorate of Kalgoorlie. Kalgoorlie Consolidated Gold
Mines Pty Ltd had to tackle its problems with Aboriginal groups. In a quiet, unassuming
way, it employed many Aboriginal people on its minesite and they are doing very well.
The company is providing real social and economic opportunities for the people in my
electorate. The same is happening today in the Pilbara where lBHP Iron Ore has been
determined to provide Aboriginal people with opportunities. Even companies like CRA,
after the fiasco at Marandoo, have recognised that they will not solve their problem in the
Karijini national park by running to the Government to get it to legislate the problems
away. They realise that that is no longer the way to deal with these issues, They have
found the right sorts of people to carry out their negotiations to solve the problems that
exist with the Karijini people. This will result in those companies providing them with
economic and social opportunities and the Aboriginal people are now prepared to work
with those companies. That is a great change for a company of the nature of CRA.
The seine applies with Sons of Gwalia NL, which has now moved into the Northern
Territory. it has taken that company two years to sort out a number of problems in
relation to its trials in the Northern Territory. It has persisted and has arranged a decent
agreement- These agreements take time, understanding and perseverance on the part of
everyone. However, in the end it is worth it. I have seen cases in the mining industry
which have involved the companies sitting down for one, two, three or four years and
negotiating with mining groups to establish joint ventures. Those people recognise that it
is important to set aside time to come to an agreement with Aboriginal people. I have
told people in the mining industry that, just as they were prepared a decade ago to
recognise that the way to solve problems associated with Aboriginal issues was not with
the Parliament passing laws, but by sitting down and sorting out the problems, the mining
industry now recognises, at least in part, that the way for it to deal with Aboriginal issues
is to sort out the problems. That is why this legislation will not be of any use to those
companies. it will inflame the tensions that already exist and it will aggravate the
situation. It will make it more difficult and the sad thing is that all of that will have come
about because the Premier and this Government see it as an appropriate way for them to
make their political mark in Western Australia. Just as, in the past, people tried to use
Noonkanbab to make their political mark and clashed with Aboriginal people and failed -
Mr Court: Who used that? Peter Cook and his team.
Mr TAYLOR: The Government in Western Australia used it. I know the story well, as
do other members. The problems were associated with the Government of the day in
Western Australia and its decision to make Noonkanbab an example of its attitude to
Aboriginal people and the mining industry. That Government failed then and this
Government will fail in 1993.
The Premier can do a lot better than this. He has been trapped by those hard-line people
in his party, the Hassells, the McLachlans and the like, who have told him how to handle
this issue and how he can make his mark on this State as Premier. Unfortunately, in
taking that advice and accepting it the Premier has made a very grave decision that will
not stand up in Western Australia. It certainly should not stand up in Western Australia.
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This Bill represents a decision of which we should all be ashamed. It is not a Bill that
any member of the Labor Party in Western Australia could vote for, and I most certainly
could never vote for this sont of legislation. I believe this sont of legislation is
destructive. It has the ability to tear this State apart, and certainly members of the
Government should have another think about it because their support reflects at this stage
on their standing in relation to these issues.
MR DXL. SMITH (Mitchell) (9.41 pml: Before making my contribution to this
debate, I take the opportunity to congratulate the member for Kimberley on his speech in
this debate. In my view it was one of the best and most moving speeches I have heard in
the 11I years I have been a member of this place. He, of course, appreciates the
importance of this legislation more than anyone else in this place.
Many people talk about the Mabo decision, but I have the impression that not many
people have read it. From some of the interjections by members opposite, I wonder how
many Government members have read the Mabo decision or accurate commentaries of it.
Mr Court: Have you read it?
Mr D.L. SMITH: I certainly have. It is a decision which can be made too complicated.
itris a very simple decision which says such a thing as native title is recognised by the
common law, and the extent and nature of that native title will depend on the actual usage
to which the land was put by Aboriginal groups in various parts of Australia when white
settlement took place. It is not a consistent title but one which may vary around
Australia. Clearly in relation to the particular island involved, the people were not
mainland Aborigines but were Torres Strait Islanders or Melanesian people who had
fenced off and cultivated some of the land they occupied. The people ont that island had a
very high level of possessory title, and that was identified. The High Court made it clear
that the extent and nature of native title elsewhere in Australia would depend on the
usage to which the land was put and the nature of the protection for that usage.
Mr Court: Is that not covered in this legislation?
Mr D.L. SMITH: No, because there is a subtle difference in this legislation-, that is the
difference between title and the rights which attach to title. One is a form of title and the
other is in the nature of people being given certain tights to use the land in particular
ways. This legislation extinguishes the title but purports to reserve the rights. I use the
word 1purports" very loosely because the grave deficiency in this legislation is that it
does not attempt to define the nature and effect of the rights of traditional usage.
Division 3 deals with the nature and effect of tights of traditional usage, and one would
have expected that section to deal with just that subject. However, that division,
comprising clauses 17 to 22, contains only one clause dealing with rights. The remaining
clauses state what the rights do not give a person. For example, clause 17 states -

(1) In this section "general laws" means written laws or other laws as in fore
from time to time that apply generally to land or members of the public.

(2) Unless another written law expressly states otherwise, the existence, or
possible existence, of rights of traditional usage in relation to land does not affect
the application of general laws to land that is, or may be, the subject of rights of
traditional usage or to Aboriginal groups whose members are, or may be, entitled
to exercise such tights.

One written law dealing with land is the Land Act, section 164 of which states -

"Public lands" means any Crown lands or lands reserved for or dedicated to any
public purpose;. ..
(2) A person shall not without lawful authority -

(a) reside on any public lands;
(b) erect any structure on, over or under any public lands;
(c) clear, cultivate, Or enclose any public lands;
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(d) remove, or cause to be removed, from any public lands any thing of
whatever kind, whether growing on or in, or being in, on or under or
forming part of, any public lands;

I ask the Premier to tell me what the effect of that provision is on the so-called rights of
traditional usage. What is the effect of clause 17 on the rights conferred under clause 18?
Mr Court: You gave that to Ernie to put in a press release last week.
Mr D.L. SMITH: I did not give that to Hon Ernie Bridge, but I amn asking the Premier to
tell us, when he responds to the debate, precisely how he thinks it will impact. Let us
look at the nature and effect of rights of traditional usage. Clause 19 states that the rights
of traditional usage are not proprietary tights. Clause 20 states that the rights of
traditional usage in relation to land is subject to, and does not restrict or impair the
exercise of, the rights of the holder of a title to the land. Clause 21 states that public
access to these areas is not affected, and clause 22 deals with claims for compensation.
The only clause that deals with the rights and nature and effect of those rights of
traditional usage is clause 18 which simply states -

Despite section 19, members of an Aboriginal group exercising rights of
traditional usage in relation to land may, subject to sections 8(2) and 17, take and
use food, water and materials from the land for sustenance or for purposes
relating to Aboriginal tradition.

In summary, that is the only clear right which is conferred by this legislation on any
Aboriginal group. However, there are so many limitations in this legislation that it is
simply a joke and an absolute sham. This Government has become popularly known for
putting together legislation, expressing some confusing rhetoric about its meaning, and
saying that somehow or other it is a solution to a problem when it is no such thing. As
has been said by many members, this legislation is guaranteed to fail because it is
discriminatory in that it impacts on the rights of only one racial group in Australia - our
indigenous people. Secondly, it is clear that the constitutional right to legislate in relation
to Aboriginal affairs is with the Commonwealth Government and its legislation will
comprehensively cover this field and take precedence.
Mr Pendal: That is what you are hoping will happen.
Mr D.L. SMITH: 1 have absolutely no doubt about it.
Mr Pendal: No one can read the mind of the High Court, especially after the Mabo
decision.
Mr D.L. SMITH: I cannot have any truck with any person, lawyer, former High Court
judge or any other who has any doubt about the fact that this legislation will fail. It is
guaranteed to fail. The only reason this legislation has been introduced is that the
Premier wants to be a black knight. Everybody recalls the black knight in Monty Python.
The Premier is playing that role to its finality. HeI has had his legs, arms and trunk cut off
but still -

Mr Pendal: Charity prevents me from saying what role you are playing tonight.
Mr D.L. SMITH: Still the Premier persists in believing chat somehow or other this
legislation will prevail, in the face of the Commonwealth legislarion, before the Hfigh
Court. Every member in this place would be ashamed if this legislation were not found
to be unconstitutional and if it were not found to conflict with the Racial Discrimination
Act and with our international obligations under the treaties that this country has signed.
Mr Court: Do you disagree with Sir Ronald Wilson's opinion?
Mr D.L. SMITH: Even though he has been a Supreme Count judge in the past, I disagree
with his opinions on this legislation. Sir Ronald has been very disappointing to me. He
is a Western Australian whom I place among my personal idols. He is number two. The
former Governor, Sir Francis Bunt, is my number one idol in Western Australia. In
relation to this legislation, Sir Ronald seems to have gone out of his way to seek some
sort of accommodation with the Premier and his father.
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Mr Court: He happens to understand it!
Mr D.L. SMITH: Sir Ronald has lost his grip on the key issues -

Mr Pendal: You are patronising!
Mr D.L. SMITH: HeI was hoping that if he said such things about this legislation the
Premier might see his way clear to amending it and incorporating proprietary rights and
the use of those rights which might have been close to what the High Court might have
found.
Mr Court: Do you say all native tidle should be a proprietary right?
Mr D.L. SMITH: Yes, whatever the right -

Mr Court: If you do, you have contradicted yourself. You do not even know who
appointed the Director of Public Prosecutions.
Mr D.L. SMITH: Whatever the right, we should not take away that right in a
discriminatory way. That is what this legislation does.
Mr Court: To the contrary!
Mr D.L. SMITH: It is those who have control of the Government and the Parliament of
the State who are taking away the rights from the most disadvantaged.
Mr Court: What is the difference in the Keating legislation? The Minister can get rid of
native title.
Mr D.L. SMITH: The Government is taking away rights from the most disadvantaged
and powerless people in the community. I do not know how the Premier, who claims to
have certain values, can use his power to take away the rights of the most disadvantaged
and powerless group in our community. He is totally unethical.
Mr Court: Don't group all Aboriginal people and say that they are powerless. You know
that the great majority of Aboriginal people can more than hold their own.
Mr D.L. SMITH: As a group, they are the most disadvantaged in the country.
Mr Court: Don't patronise.
Mr D.L. SMITH: Anyone who reads the statistics about longevity, health, education,
home ownership and so on, knows about this.
Mr Court: You are putting a label on them. They are powerless, they are this, they are
that! They are like other groups - they vary a lot.
Mr D.L. SMITH: If the Premier does not recognise that they are the most powerless and
disadvantaged group it says something about what the member for Kimberley has
described as the Premier's immaturity. The Premier is too immature to be a real leader.
We have seen what the Premier did about the Minister for Aboriginal Affairs when that
Minister spoke about Aborigines not being entitled to wear ties and suits -

Mr Minson: Don't be ridiculous. [ didn't say that and you know it!
Mr D.L. SMITH: And the so-called honourable Ross Lightfoot carries on in that way -

Mr Court: You spent 10 years in Government and did nothing for Aboriginal people!
Several members inteijected.
Mr D.L. SMITH: All the Premier has done about Hon Ross Lightfoot is say that he has
taken him aside and given him a good talking to. I have news for the Premier if that is
the extent of what he intends to do, if that is the extent of his power and leadership, he
should be ashamed to continue to hold the position of Premier. The conduct of Hon Ross
Lightfoot, like this legislation, is repugnant to the concept of democracy and a free
society. It is repugnant to any concept which tries to enhance and recognise the rights of
Aboriginal people, because those people occupied and held the rights to this country for
some 40 000 years before the arrival of the British.
The member for Kimberley was correct to go through and identify the kind of legislation
that we in this State have seen fit to impose on our fellow Aboriginal Australians in the
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past. That is, in 1849 the Aboriginal Native Offenders Act provided a sentence of
imprisonment and up t0 24 lashes for offences committed by Aboriginal people only. In
1875, the Capital Punishment Amendment Act provided for public execution outside
prison walls of Aboriginal people only. In 1892 the Police Act made it an offence for
white people to associate with Aborigines. Under the 1905 Aborigines Act the chief
protector was given powers to declare towns and districts out of bounds and to remove
Aborigines to reserves. It controlled employment through a permit system and the use of
police protectors to round up Aboriginal people who left their place of employment
without permission. Under the Aboriginal Amendment Act 1911 the chief prosecutor
became a guardian of all illegitimate and half-caste Aboriginal people; that began the
policy of removal to missions and Government stations, and the dislocation of family and
Aboriginal life. In 1936 the Native Administration Act retained most of the powers of
the Aborigines Act 1905, with increased powers for the commissioner of native affairs.
He was then the legal guardian of every Aboriginal child under 21 years; permission was
required for Aborigines to manry each other or for mixed marriages. Even in 1941
Aborigines were not permitted to cross the twentieth parallel. There was also our failure
to give citizenship rights and other rights.
This legislation is nothing more than following in that tradition. This legislation seeks to
identify that Aboriginal Australians are people who are not entitled to be treated in the
same way as we think the Wadjula community should be treated. The legislation is
meant to have something to do with the difficulties involved in mining and investment.
As many people have said, and as the member for Vasse would know, in the south west
there are two groups of Wadjula people who have special rights relating to mining. Any
owner of freehold land is entitled to object to the granting of mining tenements.
Immediately on that objection, no tenement can be granted for the first 66 feet of land
below the surface. Is there any suggestion by the Premier that he intends to take any
action to remove that right from the Wadjula community in the south west? Similarly,
many private landowners were granted titles in the south west prior to 1899 and so own
the minerals in the land, apart from gold and other precious metals. Is there any
suggestion by the Premier that he intends to remove those rights so that the minerals can
be exploited in the same way as they are in other parts of Western Australia? Of course
there is no such suggestion. That simply means that the Bill is based on discriminatory
legislation and is baseless because other Western Australians have rights which make
mining difficult or even impossible; yet the Premier is doing nothing to take away those
rights. The Premier is simply singling out the Aboriginal people to do it. The Premier is
using a form - as he must know - which is guaranteed to fail.
I have met with the mining industry in this State on a number of occasions during which
we have discussed this legislation. The industry said early in the piece that it was
concerned about the Premier's attitude. Industry representatives saw that attitude as
ensuring the period of uncertainty would be extended, and they thought the Premier
would give way and discuss the matter with the Commonwealth. Rather than
encouraging the Premier to do that, and to make such comments publicly, the industry
has disgraced itself and completely lowered itself by running advertisements and
conducting a campaign which illustrates not that it has an opinion of its own, but that it
simply endorses the State Government's view. In fact, the industry has attempted to
persuade the public at large to support the Government.
Why are the mining industry and the State Government carrying on in this way when
they both know the legislation is guaranteed to fail? The Government saw it as an issue
by which the Aborigines, like the Jews in Germany, could be used as whipping boys for
our community. The Government thought it could whip Aborigines in this country to
make the Government look strong.
Mr Pendal: That is a disgraceful thing to say!
Mr D.L. S~iTH: It is not. The only disgraceful people involved in this business are
members opposite, who have not read the legislation. These members simply accept the
Premier's rhetoric without taking the time and trouble to read the legislation. It has been
left to the thinking members of die Liberal Party who have left public life - Hon Fred
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Chancy. Hon Ian Medcalf, and Hon Ian Viner - to remind members opposite of the true
situation regarding this legislation and the Premier's so-called solution. This is not a
solution.
The legislation makes Western Australia the laughing stock of the country regarding our
redneck attitudes, and it makes us appear to the international community as racists and
bigots in the way we treat our indigenous people.
Mr Pendal: Because you promote that perception.
Mr D.L. SMITH: It is not hard to promote that perception when the legislation does
exactly that.
Several members interjected.
Mr D.L. SMITH: Surely members opposite realise that the people of South East Asia or
Africa with whom we may wish to do business will see this legislation for what it is: it is
a public statement that Western Australia does not believe that indigenous people should
have equal rights. It states that we should be able to take away without compensation the
titles belonging to Aborigines which were properly recognised by the highest court in the
land.
This legislation excludes any compensation for what is taken by clause 7(l), which
reads -

On the commencement of, and by the operation of, this section -

(a) any native title to land that existed immediately before the commencement
is extinguished;

What is meant by native tidle? It is necessary to turn to the definitions section which
indicates -

"tnative title" means one or more rights or entitlements of a kind recognized by
the common law, being rights or entitlements -

(a) to the occupation or use of land; or
(b) otherwise relating to land,
exercisable by Aboriginal persons in accordance with Aboriginal tradition;

The legislation is not aimed at any other racial group but Aboriginal people in a
discriminatory way. People of South East Asia and the international community
generally will rightly judge Western Australia as being a place of racists and bigots.
They will see that we were prepared to select the rights of one group of Australians, who
will be treated in a discriminatory way. Every clause of this legislation is not about
making it easier to give land ownership rights to Aborigines.
If an Aboriginal group claims entitlement to the right of traditional usage of land, and
even though native title is extinguished under clause 7, clause 23 reads -

Rights of traditional usage in relation to land are declared to be extinguished if
and when any of the following events or actions take place after the
commencement of section 7.

(a) any legislative or executive action which is clearly and plainly -

(i) intended to extinguish the rights; or
(ii) inconsistent with the continued exercise of the rights;

(b) the grant of fr-eehold title or leasehold titles (including pastoral
leases) in relation to the land under any written law relating to land
rights, land administration or land titles, except to the extent that
the grant expressly reserves any right of traditional usage.

Paragraph (d) reads -

the dedication, reservation or use of the land for public or other
works or purposes to the extent that the dedication, reservation or
use is inconsistent with the continued exercise of the rights;
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The next paragraph refers to the surrender of rights by the Aboriginal group the members
of which are entitled to exercise them. The clause contains another four paragraphs
indicating how those rights are to be lost. The legislation then deals with the application
of rules of natural justice. It says in effect that the rules of natural justice will be limited,
and may be modified by regulation.
Another great lie in this legislation is that the Premier, in his usual way, has attempted to
divide not only the Aboriginal and non-Aboriginal community in our State, but also the
Aboriginal communities. He has known all along that, despite our best wishes, the Mabo
decision did not provide the answers to the advancement of all Aborigines in Australia.
It is certainly something that should not be regarded as being enough to effect a
reconciliation with Aboriginal people. Such reconciliation must include many parts, of
which native title is but one. The Premier knows that many Aboriginal groups in
Australia will find it extremely difficult to prove native tide. The Premier has sought to
hold out a hope that under part 5 -
Mr Court: Who said that they would have difficulty proving it? The Prime Minister said
that he believed that large parts of this State would end up as native title.
Mr D.L. SMITH: Any lawyer who has read the High Court decision would know the
great difficulties the Aboriginal people will have in proving native title.
Mr Court: The Prime Minister is saying exactly the opposite.
Mr D.L. SMITH: I do not have to agree. I want to deal with the Premier's last lie in this
legislation.
Several members inteijected.
Mr D.L. SMITH: Clause 41 is meant to provide the opportunity for the State to grant
good title to land to Aboriginal persons generally. We know there is no need for clause
41; the power for the Premier to do what clause 41 seeks to provide has always existed.
We know that under conservative Governments Aboriginals have never been given land
rights or benefits in any meaningful way. This Government will be no different. It will
not exercise its powers under clause 41; in the same way former conservative
Governments have never exercised in any meaningful way their powers under the Land
Act to confer freehold, leasehold or other titles on Aboriginal groups. As the member for
Kimberley said, we often hear in this House the cry of shame. On this legislation, it is
absolutely justified, and Western Australians and future generations of Western
Australians will continue to hear it from the rest of Australia and the international
community because of this legislation.
MR CUNNINGHAM (Marangaroo) [10.10 pm)l: I oppose the Bill. It has all the
hallmarks to prove the WA Liberal Party is in a time warp. Legislation such as this is
divisive, destabilising and morally repugnant, not only to Western Australians but also
the whole of this nation. Not since the mnid- 1950s with Menzies' yellow peril and reds
under the bed mentality has so much fear been instilled in the Australian public. Cries
such as "No-one's backyard will be safe", "Land rights will divide the nation", "Mabo
will undermine our nation", "Unelected judges taking upon themselves the role of this
Parliament" show that the Western Mining Corporation propaganda machine is alive and
well and in full flight, and has gone into overdrive. The propaganda that is circulated by
Western Mining Corporation and the Liberal Party is not only reprehensible but is
insulting to the people of Western Australia and to this nation.
The High Court of Australia, like the courts in Canada, New Zealand and the United
States, recognised that the privilege of British citizenship for indigenous people did not
automatically render them trespassers on their own traditional lands. What has become
known as the Mabo decision had a potential to unify this nation. It should have been
welcomed positively and as an opportunity to redress all the wrongs of the past. It should
have been welcomed as an opportunity to achieve a more just nation; a nation and State
that could have been a showpiece on the world stage. This opportunity is passing us by
at a very fast rate. It has put Western Australia into the position of being a backwater
State. Historically, the British colonies that were established in Australia were the only
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colonies not to recognise land title. Further, a single judge in the Northern Territory
Supreme Court decided in 1971 that common law did not recognise. native land title. It
was not until 3 June 1992 that the landmark case of Mabo v the State of Queensland
concluded in the High Court of Australia that native land title was recognised. The
decision of the High Court was to recognise that native title at common law rejected the
idea that Australia was terra nullius at the time of British colonisation, following the
general view previously taken in courts in New Zealand, Canada and the United States.
It was determined that the British would become the sovereign power while not
extinguishing all Aboriginal interests in land without compensation. To not acknowledge
that the Aborigines inhabited Australia at the time of British settlement or to claim the
continent was terra nullius is sticking one's head into the sand and ignores all factual
evidence.
We cannot deny for one moment the great challenge presented to Australia by the High
Court decision; it is not a challenge we should run away from as the Government is doing
here tonight. It is not a decision we should try to ignore or invalidate. We must grasp the
nettle and meet that challenge to work cowards a fairer, more just Australia for all
Australians, not just a section of Australians. We cannot and should not ignore our past.
We must acknowledge the past and work towards a just approach for all and for our
future. Hysteria and divisive catchcries such as "Land rights will divide this country" and
"No backyard is safe" have added nothing to this debate. Such cries do nothing more
than call for emotional reactions rather than a reasoned and pragmatic assessment of the
issues. It is appropriate to quote certain passages from this morning's The West
Australian. The editorial is headed, "Mabo needs leadership" and states -

Premier Richard Court is indulging in blatant humbug with his warning of Federal
Government plans to ram its Mabo proposals through Parliament to frustrate
WA's go-it-alone legislative response.
The political make-up of the Senate exposes Mr Court's professed foreboding as a
sham.
With minor parties holding the balance of power in the Senate, Prime Minister
Paul Keating does not have the numbers to rush any legislation through the
chamber, much less a measure with the sweeping legal, social and political
ramifications of the Mabo Bill.
Mr Court, on the other hand, faces no such impediment to the use of a bulldozer
approach in the WA Legislative Council which remains securely under coalition
government control. In falsely accusing Canberra of the contemptible
parliamentary tactics that he uses himself and threatens to repeat on Mabo, Mr
Court is playing base politics in a way which will damage his credibility and
widen community division over native title.
Contrary to the impression Mr Court's conduct may have given, Mabo is not a
race in which the prize goes to the first government to enact legislation. Instead
of putting the emphasis on haste, the Court Government should encourage wide
community debate on its Mabo legislation and be willing to make sensible
compromises to improve it.
Mr Keating's televised address to the nation last night was an attempt to show
some of the national leadership that has been lacking on Mabo for far too long ...
The Mabo situation is crying out for reasoned debate and rational solution, not the
tit-for-tat guerilla war in which the genuine aspirations of Aborigines and the
national interest are pushed aside.
It is difficult to believe that Mr Court has Aboriginal interests at heart. He gave
the gamne away yesterday when he said the State's legal position would be
improved if WA got in first and its Mabo plan was brought into law and working
effectively.
Mr Court's approach has ensured the matter will finish in the High Court.
Australia will have to put up with uncertainty and delay until the court decides
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which legislation prevails. So there is every reason for both sides to proceed
cautiously and sensibly, keeping political rancour to a minimum,

The Mabo decision was in fact a very moderate decision. It does not in any way redress
all the injustices of the past. It will do nothing to directly benefit suburban Aborigines or
Aboriginal children who are teased about Mabo backyard grabs in the playground. It will
do nothing to address the great difference in the medical health of Aboriginal Australians
and non-Aboriginal Australians. All Aborigines could, however, take heart if there are
recognised places in Australia that their own people can identify with and where they can
live as they wish on their own terms. All Aboriginals can get a little dignity if their right
to certain traditional lands is upheld. Mabo does not mean open slather for Aborigines to
establish native title. In 1993 they have to prove an ongoing connection with the land
since 1788 and that they and their ancestors have, as far as is practicable, continued to
discharge their obligations to the land under traditional law. There is no question that
native title can or will prevail over existing sovereign tidle. We cannot and should not
attempt to deny Aborigines the little they have left. AUl State Governments provide
compensation for compulsorily expropriated property and they must do the same for
genuine native title holders.
Beyond Mabo there will still be much more that our Governments will need to address
for Aborigines. To attempt to invalidate the High Court's Mabo decision is a complete
breach of faith with Aborigines. To attempt to deny land where Aborigines can
demonstrate an ongoing connection since 1788 is to attempt to deny Aborigines' very
existence. The Mabo decision was not radical or extreme; it was moderate and in
accordance with decisions that have served New Zealand, the United States of America
and Canada very effectively.
Before the March Federal election, Western Mining Corporation's guru, Hugh Morgan,
was hopeful that John Hewson would win and abolish the Racial Discrimination Act's
equal protection of native tidle. Paul Keating pledged to maintain the integrity of that
legislation. Australia would have been the laughing stock of the international
community, rendered mute in international discussions on human rights, if our national
Parliament had infringed the principles of nondiscrimination.
Prior to Mabo, land rights legislation providing for hearing and registration of claims was
a social justice extra for the States. Since Mabo, such legislation, providing an efficient,
fair and certain tribunal system, is an economic and administrative necessity. Miners
with limited funds for exploration need access to a register of all land holdings. Western
Australia is the only mainland State with no land rights legislation. It is the only northern
jurisdiction with no land claims system having large areas of vacant Crown land thought
to be mineral rich and having significant Aboriginal communities in remote areas.

Point of Order

Mr SHAVE: Without being disrespectful, if the member is going to read the speech
totally, could he read it a little clearer and perhaps quote the author.
The DEPUTY SPEAKER: That is not a point of order. If the member is referring to
extracts I ask that he indicate that to the House so they may be entered as quotes in
Mansard.
Mr CUNNINGHAM: I am reading from copious notes. The member for Melville over
the years has not changed in any respect whatsoever. He has a great head for picking
things up; he should still be a bloody chook.
Mr SHAVE: On the same point of order, I ask the member if he could get a new
quotation. That is the third time I have heard it in about six months.
Mr CUNNINGHAM: Twice - I used it three years ago on the member.
The DEPUTY SPEAKER: That is not a point of order; it is a point of view.

Debate Resumed
Mr CUNNINGHAM: That view has never changed. I was just about to finish before
that rude intenuption from the chook.
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To deny the principle established in the Mabo decision would do Australia an enormous
discredit as a nation. ft. would show us to be a nation without a conscience. If Mabo is
not resolved fairly and honestly it will haunt future generations and be Australia's shame
forever.
MR GRILL (Eyre) [10.28 pm]: As members on both sides of this House know, the
tradition of the Labor Parry over a long period of time has been to protect and support
those elements of our community which are considered to be dispossessed, weak or
impoverished. If any identifiable group in our society today fits thiar description, it is the
Aborigines. By almost any yardstick they are the disadvantaged, the weak and, I am
sorry to say, also the dispossessed. Because there is a widespread perception that this
Bill is unfair and unjust, the Labor Party opposes it, and I emphasise that I also oppose
the Bill. The Bill crudely, and in many respects brutally, abolishes native tidle. It is the
crudeness and brutality of that abolition that assaults the sensitivity of most members on
this side of the House and probably most reasonable thinking people. The one thing on
which both sides of this House will agree is that Mabo, this legislation and the
Commonwealth legislation are going to create uncertainty. We will find both sides of the
House using that epithet in respect of any legislation being discussed. The only certainty
about this legislation and the future of Mabo is that it is in fact uncertain. Where we have
two sets of legislation, both likely to go before the High Court for defining whether they
are legal, we will visit a double set of uncertainties upon the people of Western Australia.
I amn not one of those who strongly applauds the High Court decision in Mabo. I applaud
the principle involved but do not applaud the pragmatism of the decision. Although the
principle has been clearly and articulately spelt out, the vagueness of the specifics and the
way in which Aboriginal native title is to be applied leave a lot to be desired. The sorting
out of the specifics of native title is bound to cause division within Western Australia.
I am afraid that the mining industry of this State - our premier industry - is likely to be
disadvantaged by the uncertainty of the legislation, the various High Court appeals which
the legislation will have to run, and the period of uncertainty as a result of those
challenges. That uncertainty, and the subsequent disadvantage to the mining industry can
in large part be visited upon the Court Government and its predecessor. In many ways
the Court Government is the author of that uncertainty. In the first place, the Court
Government has been guilty of creating uncertainty because it denied right from the
beginning something that could not be denied. Right at the commencement of the public
debate on Mabo there was an absolute denial of the principles of Mabo by the Court
Government. Everyone knew that those principles could not be denied and that the law
as set out in the Mabo decision by the High Court was the law of Australia; that was the
final court of appeal. Appeals to the Privy Council were abolished some time ago.
Mr BlaiLcie: The State has a responsibility to look after the interests of the State and the
people within the State also.
Mr GRILL: Absolutely. I hope we can all take pant in that exercise.
Mr Blaikie: But the State can do that far beutte and more fairly than the Commonwealth
Can.
Mr GRILL: I am not denying the State's role. I am saying that a blatant and absolute
denial of the principle of Mabo, and the way in which it was denied by this Government,
led to a huge amount of incredulity, especially among the mining industry. That industry
could not understand how the State Government could be denying the principles of
Mabo: The principles of Mabo are in fact the law of this land and cannot be denied. We
were left with a State Government that took an extreme position and denied the
undeniable. That was the beginning of the debate in Western Australia - a denial of the
obvious. Because this State Government took such an extreme position, it forced others
to take extreme positions. It is an unfortunate fact that Aboriginal groups around
Western Australia have made claims under the name of Mabo that could never stand up
in a court but just by their very making those claims are bound to create uncertainty and
detract from the economy of this State. The adoption of an extreme position in the first
instance by the Court Government has led to other groups taking extreme positions.

7095



Some other groups, especially Aboriginal groups, wrongly believed that their aspirations
could be met. If die strict principles of Mabo are met in this State and elsewhere many of
those claims are bound to fail.
The problem about the Court Government adopting such an extreme position is that it has
therefore debarred itself from making any real contribution to the Federal legislation. It
is also common ground on both sides of this House that Mabo will have its most apparent
effect in this State. We have seen a State Government that because it has adopted such
an extreme position - it has excluded itself from the Australia wide debate and from
being able to make any real contribution towards the Federal legislation - it has excluded
itself from the position of being able to influence that legislation in a way that would best
suit Western Australia. I do not know whether the Commonwealth legislation is the best
legislation for Western Australia, but there mnus t be at least a 50 per cent chance that that
legislation will apply in Western Australia.
Mr Blailcie: You know that when the light of day has been seen by yourself, you will not
fully agree with the Commonwealth legislation.
Mr GRILL: Whether I agree with it, and I have not seen all of it yet -

Mr Blaikie: You will not agree with it.

Mr GRILL: I repeat what I said a minute ago. Nobody can be certain about which
legislation - State or Commonwealth - will apply in Western Australia. Those who have
a crystal ball and say that this State's legislation will prevail are probably wrong.
Uncertainty exists as to which way the Hfigh Court will jump on this issue. I do not think
any eminent legal authority, no matter how well qualified, could say today which way the
High Court will come down. Therefore, there must be at least a 50 per cent chance that
the Commonwealth legislation on native title will apply in Western Australia.

Mr Blaikie: And there is a 50 per cent chance that the High Court will recognise the
State legislation in endeavouring to look after the interests of the people.
Mr GRILL: There may well be. However, why should this State, given that thene is at
least a 50 per cent chance that the Commonwealth legislation would prevail, exclude
itself from any position where it can influence that legislation? That is what this State
has done. It has played Russian roulette with the future economic welfare of the people
who live here because it has excluded itself from that debate. It has told Keating that he
can take the Commonwealth legislation and jump. In the end we will rue that because we
had the opportunity to make some input into that legislation and we neglected to take it.
it may have been out of hubris, arrogance or politics. I suspect that it is the latter and that
in the final analysis a Premier languishing in the public opinion polls decided that he
would use the Mabo decision and Mabo legislation to bolster himself in the polls. That is
what has occurred.
The second reason I believe the Court Government and its predecessors in Opposition are
the authors of what is to be a considerable amount of uncertainty on Mabo is that it
turned its face against the moderate land rights legislation in 1985 when it was put
forward, by the Burke Government. Many people have lost their memory about the
events of 1985. Even some people in my own party have forgotten that the Burke
Government put up comprehensive and moderate land rights legislation. It was serious,
intelligent and compassionate legislation. What was the fate of that legislation?
Mr Blailde: But you didn't support it?

Mr GRILL: Who did not support it?
Mr Blaike: You didn't support what Burke was doing.

Mr GRILL: Of course I did; look at Hansard.
Mr Blaildie: When the 1986 State election came along you scuttled it.

Mr GRILL: People are losing their memory. I have accused some people on my side of
losing their memory, but the member for Vasse appears to be suffering from amnesia
altogether. Ihe truth about that legislation is that when it was first announced it met with

7096 [ASSEMBLY)



[Tuesday, 16 November 1993] 79

a huge campaign conducted by a consortium put together by the Liberal Party and its
leader at that time, Mr Bill Hassell, a former member of this House. Thai consortium
included the mining industry, the Chamber of Commerce and Industry, some elements of
the fishing industry, the Pastoralists and Graziers Association, the Farmers Federation
and others. The legislation was put up and one by one those organisations were
convinced that it had merit. However, one by one those organisations resiled from that
campaign. As a result of the disgraceful nature of the campaign that was put forward by
the consortium, initially led by Bili Hassell, each one of those organisations in the final
analysis camne around to support that legislation.
Mr Pendal: Did you support Brian Burke when he said, "Over my dead body I will not
bring it in otherwise I will resign as Premier"? You sat in chat Cabinet moom and said,
"I'm with you mate".
Mr GRILL: What is the member for South Perth saying? He brought the legislation to
this House.
Mr Pendal: You have had a memory lapse.
Mr GRILL: The member does not know what he is talking about. The legislation was
introduced into this House and it went through this House. It was supported by me and
every other Labor member of Parliament in this House and in the upper House.
Mr Pendal: And then Brian Burke whispered what Philip Collier whispered 60 years
ago; that is, "Thlank God for the Legislative Council - it was chucked out and we will not
bring it back again because people will not forgive us." You were a party to that.
Mr GRILL: The legislation was successful in this House, but it was defeated in the
Legislative Council. It was a moderate and compassionate piece of legislation. Had it
been passed it would have prevented this debate today and it probably would have
prevented the Mabo decision and the uncertainty which will certainly be visited upon this
State during the whole Mabo debate. By rejecting what was moderate legislation in
1985, members opposite have been the authors of a situation which each one of them
agrees will create huge uncertainty in this State.
Only a few moments ago the member for South Perth in his contribution to this debate
said that if this legislation is not passed the constitutional implications will be
momentous. That is the sort of Russian roulette the Government is playing. The genesis
of that Russian roulette goes back to what was moderate, intelligent and compassionate
legislation in 1985. Members opposite put on their jackboots in 1985 and trampled all
over that moderate piece of legislation and left Western Australia the only State in the
Commonwealth without statutory land rights.
In many respects the High Court's Mabo decision was brought about because of the sense
of outrage in legal circles and elsewhere at the jackboot approach by Bill H-assell and
other Liberal Party members. People such as John Toohey, who is now in the High
Court, were outraged by that decision and that outrage is part and parcel of the Mabo
decision. When Liberal Parry members saw to it that this State was the odd man out,
back in those days, members opposite did not realise that this effect would be revisited on
this State. The perception across Australia was, at that time, that there was an injustice to
Western Australian Aboriginal people. I do not believe there is widespread injustice
towards Aborigines in this State. However, there is that perception and the denial of the
1985 legislation certainly added to it.
The DEPUTY SPEAKER: Order! It has come to my attention that some people in the
Public Gallery are attempting to display a banner. I indicate to them that it is not
permissible and should it still be seen by me as a display I will order that action be taken.
[Interruption from the gallery.]
The DEPUTY SPEAKER: COrder! People in the Public Gallery do not have the right to
interrupt the proceedings of the Parliament.
Mr GRILL: The perception across Australia is that Western Australia has unjustly dealt
with Aboriginal people. It is an unfair perception. Although the land rights legislation I
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referred to was rejected by the upper House, there has been in place since then, and was
even pnior to that date, an administrative procedure by which land was ceded to
Aboriginal people. I am very proud to say that Ministers for Aboriginal Affairs, such as
my colleagues Ernie Bridge and Judyth Watson, and the former Premier, Carmen
Lawrence, ensured chat where it was appropriate land grants were made to Aboriginal
people.
The Premier appears to be very proud of the fact that I11 per cent of Western Australia is
in the hands of Aboriginal people. I understood it was 13 per cent and I too am proud of
char fact.
Mr Blaikie: It is 12 per cent.

Mr GRILL: It is something in that order. My colleague on my right says that it is
somewhere around 14 per cent. Considering that Aboriginal people represent 2.6 per
cent of the population, between 11 and 14 per cent of the land area being in the hands of
Aboriginal people is not such a bad effort. It was done administratively over a period of
rime with great intelligence and compassion.
Mr Blailcie: Are you saying that this legislation will not affect that at all?
Mr GRILL: It will not affect that. This legislation will not enhance this State's
reputation because the perception Australia-wide is that it is rednecked and jackbooted
and it will create huge uncertainties for the mining industry. If the Western Australian
legislation is overridden by the Commonwealth legislation its resource industries will be
thrown into disarray and this State will pay a major penalty for that imbroglio. It will
usher in a period of extreme uncertainty for this State's economy because of the premier
position of the mining industry in that economy. We will be left with Federal legislation
which will have little or no impact on other States, but will have a huge impact on
Western Australia. This State will be left with a land title system which could well be in
chaos. I have outlined some of the ramifications, there are probably others, if this
legislation fails to get up in due course.
Mr Minson: What do you suggest we do? If we let the Federal legislation go ahead, it
will be disastrous.
Mr GRILL: The Minister should indicate today or sometime this week that he is
prepared to hold up ths legislation and hold further talks with the Federal Governiment
about a suitable form of legislation.
Mr Court: Have you tried talking to the Federal Government?
Mr GRILL: The Premier has been advised and he knows what the ramifications will be
if this legislation fails. They are as I have spelt out.
Mr Court: I know what the ramifications of the Federal legislation are. Do you know
what it is like trying to deal with the Federal Government? It has not been the slightest
bit interested in the concerns we have raised. It has taken the easy way out. It said that it
will get the majority of States to agree to its proposals and it will not worry about
addressing Western Australia's problem. I had Tickner come to my office and he said
that the media wanted us to meet but we would have to fill in half an hour. I cold him
that we had to work something out, but he treated tht exercise as a joke. In other words
it was all being done in Canberra.
Mr GRILL: I agree that to some degree this Government has been excluded from that
debate. However, the Premier must agree that to a large degree he is the architect of that
exclusion because he adopted a position which denied, in principle, the Mabo decision.
it was an outstanding position to adopt. The Premier has had to resile from that extreme
position and accept the Mabo decision. In many respects, this legislation endorses the
principles of Mabo, but that was not the Government's original position. The Premier
was seen as an extremist and, because of that, people have taken advantage of the
position and have excluded him.
Mr Court: You are not an extremist if you do not agree with the High Court ruling.
There are plenty of people who agree, including the Federal Labor Government.
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Mr GRILL: The Premier may not like the High Court ruling and I have been critical of it
in my speech and in his absence from this Chamber. However, he must accept that the
High Court ruling, in its principle, is the law of this country. There is no appeal from it.
Mrs Edwardes: You can change it.
Mr GRILL: Yes, by a referendum.
Mr Court: You can change it by legislation.
Mr GRILL: Yes, but then we run the risk that this legislation will fail, and the
ramifications of that failure are immense. Members opposite know that, and the Premier
knows that better than anyone else. That is why he is not prepared to deny it.
Mr Court: I do not think your heart is in this speech.
Mr GRILL: Just because in some slight areas I am prepared to concede thar this State
has not been dealt with as equitably as it might does not mean that I in any way endorse
the very risky course on which the Government is now embarking, because the
ramifications of it are immense.
Mr Court: Have you had a chance to go through Keating's legislation?
Mr GRILL: Not yet.
Mr Court: We have been working on it for four days, and the more we understand it, the
more frightening it gets. The options that we have are a Federal Government moute that
will cause huge problems, or a solution that we believe is a practical way through a
difficult issue.
Mr GRILL: But that is legislation - and I made this point while the Premier was out -
from which the Premier has excluded himself.
Mit Court: We have not excluded ourselves from it.
Mr GRILL: We all appreciate, and the Premier appreciates more than anyone else, that
Western Australia is the State which will suffer the greatest ramifications from the Mabo
decision now and in the future; and the Premier has excluded himself from that debate.
Mr Court: The Australian Financial Review got it right this morning when it said that the
Prime Minister should look at the way we have tackled this problem to see whether he
cannot give some ground -
Mr GRILL: Will the Premier give consideration to suspending or withdrawing his
legislation until such time as he negotiates further with the Federal Government?
Mr Court: No. We will not suspend this legislation when the Prime Minister has
introduced his legislation, which ignores Western Australian interests.
Mr GRILL: The Premier knows that the Federal legislation will not get up overnight.
There is time for the Premier to suspend this legislation and go back to negotiation.
Mr Court: And pigs may fly!
Mr GRILL: I do not know, Give it a try.
The Mabo decision is a legacy of the Opposition's success in denying land rights
legislation in Western Australia.
Mr Court: When you say "the Opposition", do you mean the Liberal Party Opposition?
Mr GRILL: Yes. The Liberal Party Opposition defeated moderate land rights legislation
in the other House in 1985.
Mr Court: You withdrew it on television.
Mr GRILL: The Premier does not remember that situation, because he and I discussed it
outside the House earlier -

Mr Court: [ remember the television advertisement where Brian Burke said, "We will
not introduce land rights legislation."
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Mr GRILL: The then Opposition defeated that legislation in the upper House. There is
no doubt about that. I believe we have the Mabo decision today because the then
Opposition did that. The legacy of the Government's legislation will be a crippled
mining industry.
Mr Court: The process that the mining industry will have to go through under Keating's
proposals is such that there is no way that most companies will bother.
Mr Marlborough: What will they do?
Mr Court: Thzy will go to Indonesia or Vietnam.
Mr Marlborough: That is nonsense.

Mr GRILL: The Premier should rethink this legislation. He is heading into waters which
he has not charted.
Mr Court: It is not a bad shot.
Mr GRILL: I am not a centralist any longer. When I first joined the Labor Party, I was a
centralist, but having been a Minister in successive Labor Governments it is very difficult
to be a centralist in Western Australia because we have not been dealt with fairly. The
Federal Government has not been sensitive to our needs, and by and large on many issues
we have been ignored. We need only look at the national institutions in Australia today,
which must number well over 100, but not one of them is housed in Western Australia.
However, even though I am not a centralist any longer, I am really concerned about the
mining industry of this State. Many people like to make a whipping boy out of the
mining industry- In the past, environmentalists have endeavoured to do that, and they
conitinue to do that, I think wrongly, because the mining industry has little environmental
impact in its operations and, where it does, the rehabilitation processes are pretty good
these days. The mining industry will be the casualty of this legislation, and the Premier
knows that. lHe knows that he is heading into troubled waters, and he understands that
the risk of the failure of this legislation is that we will be stuck with hostile
Commonwealth legislation, into which the Premier has had no chance to make any input.
We will be stuck with chaos in our land title system.
Mr Court: You got that part right - a hostile Federal system. That is a good summary of
it.

Mr GRILL: The Premier should start to negotiate and do something about it. The
Premier must concede that there is at least a 50 per cent chance that that will be the case
in due course.
Mr Court: Why do you think we went to Melbourne a few weeks ago to meet the legal
people?
Mr GRILL: Were the Premier to show some flexibility, I think negotiations could get
under way, but the Premier's position has been absolute, tight up until today.
Mr Court: I assure you that the position of the Federal Government has been locked
away for months, and the legislation introduced today is in effect what it told us months
ago.
Mr GRILL: I heard the Premier say on radio a day or two ago that the Federal legislation
has changed almost daily. He is now saying that the position has been locked away for
months.
Mr Court: The broad principles have been locked away for months.
Mr GRILL: The Premier said the other day that there is flexibility with respect to the
Federal system. I would like to see the Premier get together with the Commonwealth and
seriously negotiate the situation, instead of politically posturing, as he has over the last
three or four months, because the losers will be the people and the mining industry of
Western Australia.
MR BLAIKIE (Vasse) f 10.56 pm]: This is one of the most important pieces of
legislation that has been intr-oduced into the Parliament since I have been a member. It is
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legislation of such magnitude that it simply identifies the Government's responsibilities
in looking after the interests of the people of this State and the rights of the Stare,
particularly our sovereign rights, rather than have them overrun by the Commonweal t
Government. In that context, I support strongly the legislation before the House.
It is interesting that the member who has just resumed his seat indicated chat should this
legislation pass, it might have a 50-50 chance in an appeal to the High Court. However,
it is fundamental to whatever may be discussed, or whatever side people may take in this
debate, that members of a State Parliament have an absolute responsibility to protect the
sovereign interest of the people within the State and the Cown responsibility within the
State. It is fundamental chat the interests of the State be protected, and they certainly will
not be protected by the Federal legislation.
I defend the right of all members to fteedom of speech. However, having made that
comment, I also defend my right to disagree with the comments made by a member. My
colleague in another place is entitled to express his view, and I am entitled to disagree
with the view that he expressed.
Over the years, it has been a matter of grave concern for Aboriginal people that they have
been subject to inquiry after inquiry, and during those years they have been very much at
the whim of Government. Aboriginal people have been not only denied access but also
subjected to inquiries over the past 150 years. Substantial progress has been made
although a lot more must occur in the future. Aboriginals have every right to their own
aspirations, which I fully support.
It is fascinating to read some of the old reports that were produced, for example, the
Furnell inquiry in 1974. I will refer to some of the matters in that report which included
some issues about citizenship that were raised during the 1950s. On page 21 it states -

An attempt to alleviate the situation was made in 1944 by the enactment of the
Natives (Citizenship Rights) Act which provided for the issue by a Magistrate of a
certificate of citizenship rights to a successful applicant who was thereupon
"deemed to be no longer a native for the purposes of the Native Administration
Act, or any other Act" anid was forbidden to associate with ocher Aborigines, or to
break any of the other conditions on which he affirmed his application. This Act
was amended in 1951, 1958 and 1964 to provide for variations in the conditions
of application and in the certificate issue procedure, and for the inclusion of the
names of the applicant's children on the certificate. The underlying principle,
however, remained in effect the same; one could be an Aboriginal or a citizen, but
not both.

The law that applied in the 1950s was that if Aboriginal people obtained citizenship, they
could not be Aboriginal; if they did not obtain citizenship and the right to vote, they
could remain Aboriginal. Looking back we can see how unjust and unreasonable that
was. Although that applied within the State scene, Aboriginals fared just as badly under
Commonwealth legislation. The report goes on -

The Commonwealth Social Services (Consolidation) Act, whilst it authorised the
payment of child endowment, sickness and unemployment benefit to other than
nomadic Aborigines, denied the grant of any form of pension or maternity
allowance to any person who was more than one half Aboriginal unless he was
for the time being "exempted from the Laws of State or Territory relating to the
control of Aboriginal natives." Since there were many caste Aborigines who
were not so exempt and who were otherwise qualified for the benefits mentioned,
this discrimination was bitterly resented by them. A woman 9/16th caste could
not accept the justice of her being refused a maternity allowance when such an
allowance was granted without question to a half-caste woman in the same ward.

This part of the discrimination that took place has been redressed substantially. It is
important for us to know some of the things that have occurred in the past to enable us to
understand why Aboriginal people have every entitlement to feel that they have been
wronged by the laws of the land. During the 1930s there were periods during which
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children were taken away from their parents "in the interests of the child and in the,
interests of the Stare" and were brought up by missionaries, on reserves, or whatever. It
never ceases to amaze me that those people who today hold very high offices, whom 1
regard as being -highly respected members of the community and who are also
Aboriginal, do not catty a deep-seared resentment. Had I been in their circumstances, I
certainly would. They simply accept the circumstances of the time as being the laws of
the day. When we look back at them now we can see how wrong those laws were. We
must understand that they are the first Australians and have a very important part in our
community, and I recognise them as such.
The legislation before the House recognises State rights and responsibil ities and chat the
State, within itself, will endeavour to address the position of entitlement of Aboriginal
people. Following the High Court decision on the Mabo case, some lands would have
been available for claim. The effect in Western Australia is more dramatic than in other
States. In my view there are some reasons why that is the case. In Western Australia,
because of the way in which it has been structured, the pastoral industry will suffer the
greatest amount of risk of being claimed under the Mabo decision. This brings me to the
point that successive State Governments -I repeat, successive Governments - must
accept responsibility for not ensuring that the pastoral industry was given a more
substantive tidle to its land. Had substantive title been given to the land previously when
it was required and requested by the pastoral industry, we would not have the
circumstance in Western Australia that we have today.
Western Australia is the only Stare of Australia that is facing a dilemma because of the
huge areas of land that could be available for title under the claim process. Queensland,
Victoria and South Australia have effected a substantial title grant to their pastoral
industries. We are not talking about vacant Crown land that is currently available for
claim within this State.
The other matter I want to raise is that, irrespective of the Mabo decision, the land that is
currently held by the Aboriginal Land Trust - land that is vested in Aboriginal reserves,
freehold land, pastoral land and other leases - will not be subject to the legislation before
the House. Members of the Labor Parry have already raised their concerns that once this
legislation comes into force the title to all land held by Aboriginal people will become
defunct. That will not be the case at all.
I refer to the 1992 annual report of the Aboriginal Affairs Planning Authority which sets
out the schedule of land that was held by Aboriginal people at that time. This year's
report will indicate more land.
The ACITNG SPEAKER (Mr Prince): Order! Unfortunately the level of noise from the
fans and the background chatter is causing difficulty for Han sard in hearing the member
for Vasse. Members to the left and right of me must keep the noise down.
Mr BLAIKIE: Land currently held by Aboriginal people is between 12 per cent and
13 per cent of the total land. The former Minister for Aboriginal Affairs indicated that
the figure is 14 per cent, and I am prepared to accept that. This land amounts to over
20 million ha. I stress that when this legislation comes into force, it will have no impact
whatsoever on the land currently held for Aboriginal people. It will mean that any other
land which Aboriginal people seek to claim under this legislation -

Mr Thomas: Subject to meeting the test of Mabo.
Mr BLAilCE: The land currently held by Aboriginal people will continue to be held. I
appreciate the member for Cockburn's comment because the Commonwealth legislation
contains a provision by which Aboriginal people will be able to challenge land held in
the State by ocher Aboriginal people. That is grossly unfair. It is indicative of the
Commonwealth's lack of understanding of the full complexity of State rights. Certainly,
it does not understand the situation in this State with Aboriginal people arnd the land they
currently hold.
Areas such as Gordon Downs have over 3 500 ha held for Aboriginal people; Kalumburu
has 166 000 ha; Linga Valley has over one million ha. When this Iegislatiqn is passed,
the land held by Aboriginal people will not be affected.
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Mr Thomas: If the Federal legislation prevails, native title will exist over that land.
Mr BLAIE: If the Federal legislation prevailed, I would be concerned that Aboriginal
people within this State could challenge land already held by other Aboriginal people.
That would be destructive, and it is certainly not in the interests of Aboriginal people in
this State.
Othier areas of land include Admiralty Gulf, of which Aborigines hold 200 000 ha, and
Beagle Bay, almost 400 000 ha. The list continues including Cherrabun Station and
Christmas Creek in the Kimberley. Altbdugh the land currently held by Aboriginal
people will remain under that control, vacant Crown land will be available for claim by
Aboriginal people to satisfy certain needs.
Having had responsibility as shadow Minister for Aboriginal Affairs and Agriculture, I
have a criticism of the mining industry, I am greatly concerned about the inconsistency
displayed by members of that industry. If one develops a policy, that policy must be
based upon equality and relate to al people. Pastoral leaseholders of European descent
were given scant regard by the mining industry, even though the rights of those
pastoralists were few. On the other hand, Aboriginal groups within that community
holding a pastoral lease would be treated differently as access was negotiated for mining
operations. I can live comfortably with a plain set of rules. However, the mining
industry must tell us which way to go in developing policy. Will it recognise Crown
rights and negotiate so that all people are treated equally or will it follow the other course
and negotiate only with Aboriginal communities holding pastoral leases? That industry
must negotiate with all people, and it should not differentiate between one group and
another. If mining companies negotiate with Aboriginal people, I am comfortable with
that. However, I expect the companies to also negotiate with other pastoral leaseholders
in the same way.
Mr Thomas: What about pre and post 1899 tidles on agricultural land in relation to access
to miners? Do you believe that should be fixed up as an anomaly exists?
Mr BLAIKIE: Regarding land tidles in the south west land division, I have no problem
with freehold property owners having the right of veto. Therefore, if a mining company
is to mine on the property, it is obliged to negotiate. Mining companies must operate on
a common set of guidelines and treat people with equality.
In conclusion, I hope the Premier will reply to the matter of compensation as outlined in
clause 28 of the Bill. The clause is tidled 'Compensation for extinguishment or
impairment of native title', and reads -

Compensation may be claimed from the Crown under and subject to this part for
the extinguishment or impairment of native title to land by the granting of a tide
to the land, or by any other legislative or Executive action (other than by
enactment of section 7(1 )(a)), during the prescribed period.

It refers to a series of other things that should apply.
I seek clarfication of "executive action". I have always been of the view that
Governments should have the opportunity to govern and to make decisions. An
executive action enables that to take place. However, I would like an assurance that the
public will be made aware of the compensation that is made as a result of that executive
action. That is what WA Inc was all about. Executive action gives a Government a
blank cheque to make whatever level of compensation it sees fit. A substantial
recommendation of the royal commission into WA Inc was that the Government should
be accountable.
I hope to elicit from the Premier an undertaking that, whatever compensatory
arrangement is entered into, it will be placed on a register so that the public will
understand the arrangement. Although the Government may have good intentions, any
dealings with the public's money should be public knowledge. No secret arrangements
should exist.
This is very important legislation for the citizens of Western Australia, including
Aborigines. I support it.
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MR THOMAS (Cockburn) [ 11.22 pm]: I oppose the legislation. I agree with the
member for Vasse only to the extent that this is very important legislation. Apart from
that, I disagree with almost everything that he said.
A good starting point for considering the legislation is the address which was made by
the Prime Minister yesterday, in which he stared -

When the High Court of Australia handed down the Mabo judgment last year, it
set our generation of Australians a great challenge. The court's decision was
unquestionably just. It rejected a lie and acknowledged a truth.

This legislation is in the very worst traditions of Australia and of this Parliament. Rather
than accepting the challenge to which the Prime Minister referred as being put before this
generation of Australians by the Mabo judgment, we are travelling down a path which we
have travelled many times before in Australian history. Regrettably, this Parliament has
been down that path more than most other Parliaments of Australia.
Australia has an appalling history of treatment of Aboriginal people. If one travels
overseas Or entertains overseas visitors to Australia, one realises that they are interested
in the conditions of Aboriginal people. Australians are proud of a number of
achievements - their standard of living and the way in which they have developed this
country. In that, they are not much different from people in many other parts of the
world. What is unique about Australia is its land and original inhabitants. Many
overseas tourists to Australia wish to have some type of Aboriginal experience. On the
international stage, Australia has an appalling reputation for, and an appalling history of,
its treatment of Aborigines.
Australia is one of the richest countries in the world, yet people in our midst live in
conditions as poor as any people in Third World countries. We should al be ashamed of
that. Those who have been in Government must accept some responsibility for that- The
beginning of the process that led to that situation was the lie to which the Prime Minister
referred in his address last night when he said that the Mabo decision rejected a lie and
acknowledged a truth - the lie being terra nullius; that is, the assumption that, when
Australia was occupied in 1788 and the Western Australian coast was occupied in 1826
and subsequently in 1829, it was empty land able to be filled by English settlers without
any regard for the original occupants.
As the Prime Minister stated, the Mabo decision presents a challenge to our generation
because we can right that wrong. As members on both sides of the Chamber have
conceded, righting that wrong will not undo all the wrongs that have been done for the
past 200 years, but it will go some way towards achieving that in that it will recognise
that the principle upon which the occupation of this country began is wrong.
The essence of the Mabo decision is that the land was occupied; chat is, the assumption of
terra nullius is wrong and that, where people have been in more or less continuous
occupation of land since 1788 or, in the case of Western Australia, later, those people
have a claim of native title. It does not have to be granted; it exists. That is basically the
finding of the High Court in the application by Eddie Mabo relating to the Murray
Islands. The assumption is that that will apply in some circumstances on the mainland of
Australia, and particularly in Western Australia, which is why the Government is so
fearful. I believe that it is jumping at shadows.
Mr Minson: I wish you were right.
Mr THOMAS: I will cell the Minister the extent to which I may or may not be right, the
extent to which people are falsely raising fears in the community.
What is the Government's response to that? Instead of regarding this as an opportunity
to right some of the wrongs of history, the Government is, by a very cute set of words,
seeking to compound the errors of history. It is saying that, where there may be native
title - it is up to a court to find it - it will replace that title with traditional usage.
Traditional usage means that a person can use the land in a manner that is consistent with
traditional Aboriginal usage- That is not defined.
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I have been a member of this Parliament for eight years, and for seven of those years I
listened once or twice a year to a speech by the former member for South Perth, Bill
Grayden. He used to say the same thing every time. He would say that there were no
Aboriginal people living in Western Australia practising their traditional lifestyle. He
spoke also of other matters arising from that. Members opposite would have beard that
same speech. They are cynically using cure words by saying that Aborigines cannot have
native title but they can have traditional usage, which will give them the right to use the
land in the way that Aboriginal people traditionally did. As far as those members are
concerned, that satisfies all legitimate aspirations, That is very wrong.
I would be interested to hear members opposite define what they mean by traditional
usage. The legislation makes reference to using the land and the waters for foraging and
hunting. I amt not sure whether it mentions fishing specifically. They were traditional
Aboriginal usages. Are people practising traditional Aboriginal usages able to hunt with
modern technology, or is that not a traditional Aboriginal usage? On those lands, are
they allowed to go out in a four wheel drive vehicle with a rifle to hunt, or do they have
to use spears? If they are going fishing, are they allowed to use boats and modern fishing
technology, or do they have to use the traditional Aboriginal implements?
What is envisaged by this legislation? What rights are conferred on people exercising
these traditional usage rights? I suspect in practice it is usage that virtually nobody
would want today, notwithstanding the fact that some people may have been in
continuous association with those lands since Europeans first settled this continent.
Daryl Williams, QC - a man everyone would agree is quite conservative in his attitude -
in response to the Mabo judgment said he would be offended if the court had come to any
decision other than the one it made. He said it would be most unjust that there should be
any finding other than that native title exists in a situation which applied in the Mabo
case; that is, where occupation occurred for that time. He said he would also be offended
if that were nor applied if similar circumstances applied on mainland Australia.
In rejecting that very just conclusion by the High Court - that opportunity to right the
wrong of ten-a flullius - the Government is falling into a very long established tradition of
the Liberal Party in this State of not advancing the cause of Aboriginal rights. I said
earlier that this was part of a tradition consistent with Australia. Overall, Australia's
record of treatment of Aboriginal people is appalling and one we should all feel ashamed
of. To a certain extent, I feel ashamed to be part of that tradition. I am not singling our
criticism of only the Liberal and National Parties; I must acknowledge that until 1963 the
Australian Labor Parry bad a policy of "White Australia' as part of its socialist objective,
as it was called. During some of the periods the Labor Parry has been in Government
over the past century, some of the practices of breaking up Aboriginal families have been
as poor and as bad as under Liberal Governments. That is a legacy of which we on this
side of the House are not particularly proud. However, it must be said that in the last few
decades, the policy of the Australian Labor Party has changed quite markedly and is in
sharp distinction to that of the Liberal Party.
[ understand that land rights as an issue among Aboriginal people first began, in modern
times at least, with the claims of the Gurindji people in the Northern Territory in the late
1960s and early 1970s. They sought a claim to land on the Wave Hill Station, an area
they had presumably been occupying for thousands of years. That took some currency
and became a movement which achieved support in political circles beyond the
immediate area in which they were living. In particular in the 1970s the concept of
Aboriginal land rights found favour in the Australian Labor Party. The Labor Party was
nor unique in supporting Aboriginal land rights. There were elements within the Liberal
Parry, in particular one of the early Ministers for Aboriginal Affairs, I think, Billy
Wentworth, who was far from being a left winger but who was quit impressed with the
Gurindji claim. He made expressions of support for the concept of Aboriginal land rights
in the wake of the Gurindji claim. That did no: achieve widespread acceptance. it was
not until after the Fraser Government came to power that any decent policies were put
forward by the Liberal Party on that subject. Although decent expressions of support
were put forward for the concept of Aboriginal land rights in the Federal Liberal Party,

7105



and presumably from some of the Eastern States' wings of the Liberal Party, none
whatever camne from Western Australia. The Liberal Government of the 1970s was as
trenchant in its opposition to Aboriginal land rights as the National Party in Queensland.
Both achieved reputations as rednecks who would do virtually anything to deny
Aboriginal people any claim for land.
At this stage, it must be acknowledged that the land rights debate as it occurred in
Australia involved granting of land rights and Aboriginal people making claims to land
rights. That was a different situation to that which exists post Mabo where there has been
a recognition of native title; where it is not a matter of some Aboriginal people at least
having to claim, but a mailer of discovering whether such rights exist, Native title is not
a concept that is granted by a tribunal or a court. It either exists or it does not - it is a
finding of fact. Until the Mabo decision, it was always a matter of grants and
applications,
When the Burke Government was elected to power in the early 1980s, it came into office
a year or two after the Noonkanbab dispute. At that point, one of the main issues in the
question of Aboriginal access to land and rights to land was in relation to the mining
companies. The adversarial relationship between the mining industry and the Aboriginal
communities was fostered by the Liberal Government. I had the opportunity of
examining some of the files in the Mines Department in the wake of the Noonkanbah
dispute and it was discovered that the company concerned had negotiated with the
Aboriginal community and did not want to drill the disputed areas of Noonkanbab
Station. However, under the terms of its tenement, it was required to conduct a certain
amount of work in return for holding the tenement and the Government - the Minister for

ines was the late Andrew Mensaros - required the mining company handling that lease
to conduct the drilling under one of the most adverse and heated situations we had seen in
this State for many years. Why did he do it? There was only one reason; that was, to
whip up controversy, hatred and division within the community because the Government
believed it was to its political advantage. It stirred up some of the more unfortunate
attitudes of our society. It is reprehensible when people do that for political advantage.
That pattern was repeated in the 1980s when the Labor Party came to power and sought
to introduce Aboriginal land legislation.
My colleague, the member for Eyre, made some reference to that earlier, so I will refer
very briefly to the legislation. However, I want to speak about the campaign organised
against that legislation. I was involved in that campaign and it was one of the most
disgraceful episodes I have ever seen in politics. It was organised by the Liberal Party.
Some of the industry groups who have taken to advertising in papers again today also
should be stood up for being involved in such a disgraceful campaign. The issue of
Aboriginal land rights invariably raises questions from industry groups which consider
they have a contrary interest. From time to time the pastoralists and mining companies
get involved. They have now brought in the forestry and tourism industries. How they
could possibly feel threatened by Aboriginal land rights is beyond me. However, they
seem to think they can be. In any event, in the 1980s it was mainly the pastoralists,
graziers, miners, mining exploration companies and farmers who were concerned at the
possibility of land legislation. One of the great things about Brian Burke - it is not
fashionable these days to praise him - was that he was a great conciliator and bringer
together of people. I was involved in some of the negotiations which brought together
the mining and pastoral people and people involved with the interests. They worked out
a form of land title which was put forward in legislation in the 1980s and which was a
compromise on behalf of the Aboriginal people and the mining interests. Essentially it
would have given Aboriginal people possession of a form of title which would be
roughly equivalent to freehold title but which protected the underlying minerals for the
mining industry subject to the provisions for the protection of privacy of Aboriginal
people on land. That was negotiated. Everybody with an interest in that subject was able
to support that piece of legislation.
Students interested in the history of this Parliament can go to the book relating to the
Bills introduced in the second session of the thirty-first Parliament, 1984 and 1985, part I
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and they will see a proposed piece of legislation on page 3 that was introduced in 1985
titled the Aboriginal Land Bill. That sets out the scheme of land tenure which would
have applied to Aboriginal communities. It was a mechanism for obtaining grants of that
land which would have resolved that issue, as the member for Eyre stated earlier. That
legislation never got through the Legislative Council. It was subject to the most vicious
campaign that I have seen since I have been involved in or watching politics. We all
remember the advertisement depicting a black hand coming across the map of Western
Australia, grabbing a piece of land and pulling it off the map in an attempt to scare
people in the same way thac we have seen with statements about people's backyards. We
saw campaigns organised by the Liberal leader, Mr Hassell, which showed a mum and
dad and two wholesome children with a picnic basket walking through the bush, I think
in John Forrest National Park or somewhere in the hills, coming across a sign saying,
"Aboriginal land, go no further". We saw advertisements of brick walls which said that
the State would be divided up and most people would not be able to have access to this
land which would be called Aboriginal land. It whipped up fear and division in the
community the likes of which I have not seen in the 20 or 30 years that I have been
watching politics. I have not seen such attitudes expressed by people as were expressed
in that campaign. That campaign was run for only one reason and members opposite
who were in the House at that time know that it was run for one reason; that is, to try to
secure the Government benches for Bill H-assell and his ream at the 1986 election. It did
not work because Brian Burke backed off the legislation after it was put through this
House and sent to the Council where it was supported by all Government members but
defeated by the Opposition. Brian Burke said he would not proceed because the Bill was
whipping up such hatred that it was counterproductive to people who wanted to improve
racial relations in this State.
Mr Pendal: It was counterproductive to your side's political aspirations, also.
Mr THOMAS: In one sense, that is correct. However, the Opposition at that time
whipped up such hatred, fear and hysteria in the community that it was counterproductive
to improving race relations and it was much better for Brian Burke to back off. He went
to the Labor Party National Conference in 1986 and boasted that, although he was unable
to get legislation through, he was able to deliver to Aboriginal people by leasehold tenure
an area of land equal to the size of Victoria and in time he wanted to convert that to
secure title. He recognised that with the political situation as it was at the time, they
would have to make do with leasehold. I accept that politics is the art of the practical.
Members can be assured that his motives were very pure in that respect and the
Opposition's motives were very venal because there could never be any justification for
the sort of fear campaign chat was whipped up at that time.
It is starting to happen again. This morning's The West Australian has a map and an
advertisement in it which has been supported by a number of industry associations. It
indicates an area that is subject to native title uncertainty. The area covens about two-
thirds of Western Australia. The advertisement is addressed to Federal Labor members
in Western Australia and it asks them to get the Prime Minister to back off from his
proposal for Mabo legislation. The organisations include the Association of Mining and
Exploration Companies. One thing that the negotiations for the land rights legislation in
the 1980s proved is that it is possible to accommodate mining interests and the interests
of indigenous peoples. It does not have to be an either/or situation; it does not have to be
a dichotomy. Mining industries exist and prosper in the United States of America which
has legislation recognising the rights of indigenous people. Mining industries exist and
prosper in New Zealand, Canada and in other places which have a similar system of
British law to us but which also recognise indigenous people's rights to land.
Worse, the advertisement is supported by the Australian Tourism Industry Association.
One of the things that anyone who has read the Mabo decision will know is that native
title is extinguished by the granting of subsequent tidle. Every tourist development is on
some formi of secure title. What tourist development in Australia would be threatened by
Aboriginal rights to land? Anyone who has any know ledge of the marketing of Australia
overseas knows that tourists want to have some form of Aboriginal experience. One of
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the most successful tourist ventures in Australia is Uluru, or Ayers Rock as it was known,
which is now an Aboriginal venture. The land is now held by Aboriginal people and a
large number of the tourist facilities there are operated by Aborigines or people who pay
the Aboriginal owners for the use of the land. When that debate was going on in the
1980s and the proposal was to give Ayers Rock to the Aborigines, many people opposed
it saying that it was one of the best known landmarks in Australia. One of my party
colleagues said that it would divide Australia if this great Australian symbol was handed
over to Aboriginal people. How false chat turned out Co be. It is one of the most
successful tourist ventures in Australia. If those sorts of ventures could be emulated
elsewhere in Australia, whether by native title, leasehold title or some other form of title,
it would advance our tourist industry and the Aboriginal people involved in the venture.
What on earth is the Australian Tourism Association doing contributing to this awful
advertisement? I suggest that it is being led by the nose by some organisational
operatives and the people who pay membership fees to an association that spends money
on advertisements like this are being defrauded by the people who collect those fees.
The next signatory to the advertisement is the Forest Industries Federation. I am sure the
maember for Kimberley appreciates that. The Forest Industries Federation is concerned, I
assume, about the little bit in the south west corner of the map - the karri and jan-ah
forests. We are told in the advertisement that a Mabo uncertainty exists over that land
and for that reason Federal members of Parliament should reject the legislation. Anyone
who has read the Mabo decision should know that there must have been continuous
occupation of that land since it was settled. Anyone who knows about the history,
particularly Aboriginal history, of Western Australia and particularly of the south west of
Western Australia will know that the southern part of the State was first settled in 1826 at
Albany and subsequently in Perth and Fremantle in 1829 and that, in a short space of
time, no Aboriginal occupied anything. That is a sad fact. People at that time were
reduced to living on the edge of towns and a traditional association with those lands
which now constitute the State karri and jarrah forests ceased to exist virtually
straightaway.
I am not sure whether that federation's leadership has some sort of venal political motive.
However, the people of Western Australia have been misled by the suggestion that a
portion of the State, namely the State forests, is subject to Mabo uncertainty or a native
title uncertainty.
It seems to me that the legislation before this House is a misnomer because it purports to
be conferring rights upon Aboriginal people. In fact, clause 7(1) indicates that it is
extinguishing native title and replacing it with traditional usage. Traditional usage is a
sham. I suspect it will have no practical effect because it will not be possible for
Aboriginal people to use the land in a way that any people would wish to do so in modem
times. I know some of the proponents of traditional usage say that if the Aboriginal
people do not want it for traditional usage, they should not have a right to it. Nobody
was frozen in time in 1788 or 1829, and the way European settlers and their descendants
have used land granted to them under some form of title has changed very markedly
since then. Technology has changed the ways and means of using the land. To insist that
there should be some traditional means of using the land, as this legislation seeks to do, is
quite obviously a fraud because anyone who wants to use the land in any sense - whether
to occupy it or whatever - will not want to use it in the same way as people did in 1788 or
1829. They will not want to live in the same kind of dwellings or fish or hunt in the same
way as they did in those times. The only practical effect of those words will be that this
form of traditional usage will replace native title. The word "usage" is a misnomer
because in practical terms there will be no practical rights to usage of the land under this
legislation, if it survives the High Court.
MRS HENDERSON (Thornlie) [11.53 pmJ: I firstly look briefly at the first Mabo
decision made in 1988 - the Mabo No I decision - which related to legislation passed by
the Queensland Parliament, the Queensland Coast Islands Declaratory Act 1985- That
Act bears some remarkable similarities to the legislation before us tonight, in that it
sought as its major purpose to extinguish traditional native title. It was introduced by the
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Bjelke-Petersen Government in relation to the Murray Islands. The High Court of
Australia held that the legislation was inconsistent with section 10 of the Racial
Discrimination Act. It effectively put paid to the notion that a State Government could
legislate to extinguish native title, in this case the rights of the Murray Islanders, at the
same time as it confirmed the rights of others. The High Court looked closely at a Bill
which sought to extinguish the rights of one group of people while confirming the rights
of others. The Universal Declaration of Human Rights, which was embodied in that Act,
includes in article 17 the following -

1. Everyone has the right to own property alone as well as in association with
others.

2. No one shall be arbitrarily deprived of his property.

,"Arbitrarily" has been interpreted to mean unjustly. Both provisions are deemed by the
court to be covered by section 10 of the Racial Discrimination Act, and the High Court
found that the legislation passed by the Queensland Parliament was in direct
contravention of that section. Because the Federal legislation overrode the State
legislation, the High Court found that the legislation was invalid. The court made some
interesting comments, and I read briefly from the joint judgment of Brennan, Toohey and
Gaudron -

In practical terms, this means that if traditional native tidle was not extinguished
before the Racial Discrimination Act came into force, a State law which seeks to
extinguish it now will fail. It will fail because section 10(1) of the Racial
Discrimination Act clothes the holders of traditional native tidle who are of the
native group with the same immunity from legislative interference with their
enjoyment of their human right to own and inherit property as it clothes other
persons in the community.

In other words, it compares those in the community who enjoy the right to ownership of
property with those that the legislation had sought to deprive of their right to ownership
of property. The High Court upheld the rights of all peoples to own property alone or in
association with others, and not to be arbitrarily deprived of their property without just
compensation. As a result of that decision and the more recent decision, any attempt by
any State or Territory Government to bring forward legislation that extinguishes native
title will fail. I have absolutely no doubt that the legislation currently before this
Parliament will fail when taken to the High Court on exactly the samte basis as the
Queensland Bill failed. I have no doubt that the Premier of this State also knows that,
and is aware that we are embarking on a time wasting exercise that will divide the
community. The Premier is embarking on this course as a short term political exercise
for his political popularity- He is prepared to ride forward on the basis of racism
engendered in the community generally to pander to the worst elements in our
community by creating fear and concern about property rights. The Premier knows it is a
futile exercise and a total waste of time because he, above all, knows of the history of the
previous attempt by the Queensland Government to do something similar- The High
Court said at the time -

In practical terms, this means that if traditional native tidle was not extinguished
before the Racial Discrimination Act came into force, a State law which seeks to
extinguish it now will fail.

This legislation will fail. In the second Mabo decision in June 1992 the court held that
native tidle rights had survived settlement subject to the sovereignty of the Crown, and
that decision determined that the content of native tidle is defined in accordance with the
traditional laws and customs of indigenous people. It went on to say the circumstances in
which native title exists, and what the native tide consists of. In fact, it very closely
confined the existence of that native tidle to situations where those people seeking to
claim it had maintained an unbroken connection with the land. That was one very tight
constraint, and the second was to the extent the tidle had not been extinguished by Acts of
colonial, State, Territory or Commonwealth Government. That limited in a clearly
defined way those areas where native title could be claimed. While some may think it is
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ironical that the highest court in the white man's legal system should determine that
native title has continued to exist, despite 200 years of white settlement, nevertheless the
right that has been given back to, or recognised for, Aboriginal people was tightly limited
by those two requiremements. I have not heard a single Aboriginal voice raised to say
that the High Court in its judgment was unjust in finding that rights to land must be
supported by an unbroken connection with the land, yet Aboriginal people were
dispossessed and pushed from their land by the ancestors of the people in the courts
making such a determination. Thai is ironic. I have not heard any Aboriginal person
claim that the High Court decision did not go far enough or that Aboriginal people have
been treated unfairly.
The High Court decision indicates that the Crown has supreme power to extinguish by
legislation or by Executive action any native title and that in the absence of any statutory
provision to the contrary that extinguishment of native title by inconsistent grant was
wrongful and that compensation was necessary. That was the clear decision of the High
Court judgment in several places, yet the Bill before us seeks to do just that. It seeks to
extinguish native title by providing the lowest form of land title. It does not provide for
claims for compensation for that title which is taken away.
Without question, anyone who reads the Mabo judgment could not but come to the
conclusion that the High Court decision does not impact on the people who own land
currently under freehold title. No doubt the Premier has read the judgment or had others
read it for him and provide advice. I have no doubt whatsoever that at no point during
this debate was the Premier under the misapprehension that freehold title was under some
kind of threat, because he would not have made public statements without at least
receiving an executive summary of the Mabo decision. Therefore, the question is why he
would have set out to deliberately give the impression that people who have freehold title
to their backyards were under threat by native title. That could only be described in the
most generous form as mischievous. I describe it as far worse. Without doubt it was the
intention to set in train a campaign of fear and misrepresentation, and to undermine and
discredit the High Court decision.
That is tragic because we have a very sad history relating to indigenous people. The
High Court should be congratulated for its courageous stand in attempting to find a way
through OUr appalling history and to Provide a decision that gives us an opportunity for
the first time to do something about that appalling history. It is an opportunity to seek to
right some of the wrongs. It is appalling for the Premier to squander that opportunity by
not using the situation to promote reconciliation. He will squander the opportunity by
deliberately setting up one racial group against another. The Premier will be judged by
the people of this State because social attitudes are ever progressing. More and more
people are becoming aware of the history of this State and our treatment of Aboriginal
people through our laws and customs. As more people become aware, an increasing
number of them will judge the actions of the Premier very harshly.
As I mentioned earlier, native title has been described in the second Mabo decision as
existing only where indigenous people have a traditional and continuing connection with
the land. That will be a severe and serious impediment for people seeking to claim native
title. It will allow only a small proportion of the remaining Aboriginal race to claim any
connection with the land. It is unfortunate that people who might previously have been
able to maintain or might have celebrated the fact that the High Court has recognised that
their tidle had continued throughout the 200 years of white settlement, because they have
been pushed out cannot make such a claim. They should be recognised in the way that
the Prime Minister has indicated they shall be recognised.
It is also clear from even a cursory reading of the decision that not only do the vast
majority of Western Australians hold freehold title - those who are landholders - and that
title is secure but also the granting of leasehold title clearly prevents the likelihood of
native title claims succeeding. While it does not prevent people making claims, it is
highly unlikely that the claims will succeed. Anyone trying to represent the contrary.
would be dishonest in the same way that the idea that people's backyards are under threat
is dishonest.
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A number of people have lamented the fact that the High Court decision was vague in
certain areas. I will mention a few for example: The High Court decision did not
indicate how native title was to be recognised. It did not clearly set out the form in which
native title should be recognised. It did not specify' the rights that should exist under that
title. It did not set up a system to determine traditional ownership. It did not set up a
system to resolve disputed claims for traditional ownership and how to endorse agreed
claims. At the time of the decision, a number of people lamented that fact. Unflattering
comments were made about the High Court creating a number of problems and leaving
the community to resolve the situation. We should be grateful to the High Court for
having left some questions unanswered. The High Court has provided a unique
opportunity for black and white Australians to get together and find a solution to the
three unresolved questions - and I am sure there will be more than those I have identified.
For example, in determining what rights exist under native title itris necessary to consider
the customary rights and practices of groups of Aborigines that have occupied land ini
Australia for a long time. To determine those rights would require people to sit together
and to talk about the customs and traditional practices in the past. That would be a very
helpful process to achieve a greater level of understanding between black and white
Australians because they would then understand the traditional practices and customs of
the original occupants of the land.
That is the unique opportunity available for all Australians to come together. I am sure
that many people in the community - including the many members who have spoken
tonight - feel that this is a second chance for Australia to redeem itself from our appalling
history. Many of us are only now starting to appreciate that history by reading in books
about dispossession, the killings, the poisonings, the wiping out of whole tribes of people.
We feel ashamed when we read about the landmarks and towns with which we are very
familiar - such as Pinjarra and other places in the south west particularly, and in the north
of the State. Many of us feel very uncomfortable about that history. For the first time in
200 years we have the opportunity to start again, to find the way through that history.
We have reached this situation as a result of the courageous and far-sighted decision of
the High Court when it recognised that native title has existed all along and continues to
exist - not only through thousands of years while the Aboriginal people occupied the land
but also during 200 years of white settlement.
The High Court ruling that native title exists gave the opportunity for resolution of
certain issues. Unfortunately, the opportunity has not been recognised by members
opposite. I have heard Liberal Party members in this place and in the Federal arena,
although not in such numbers, indicate that the resolution of questions of native title and
general reconciliation should not be brought together in legislation. These members are
turning their backs on the opportunity to use the High Court decision to reconsider our
shameful history; they have missed the opportunity to start again. Discussion could bring
us together to establish a just process to resolve native tidle claims to enable black and
white Australians to work together. That opportunity has been turned aside by some
people.
It is my great wish that the Liberal Party in this place closely examine the legislation
introduced by the Federal Government and consider the more unified approach involved
That legislation will provide the opportunity for our children to have a history of which
they can be proud, as we cannot be proud of the last 200 years.
When researching the many writings penned about the history of our State, it was
interesting to note that the notion of Aboriginal people roaming aimlessly across the
continent, and having no interest in or affinity to particular areas of lands, is a myth.
That myth has led to the opportunity for the Government to take advantage of this
ignorance by whipping up a fear campaign. This has not been balanced with an
understanding of how Aboriginal people lived on this continent before white settlement.
I found quotes which gave the lie to the notion of Aboriginal people wandering aimlessly
on our continent. These quotes were found in a chapter of the Seaman inquiry report.
Professor Hallam wrote in a submission that -

It is a fallacy to imagine ... that Aboriginal groups wandered at random across
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the face of the landscape, eking a precarious living from a harsh environment. On
the contrary, particularly in areas of relatively abundant resources such as the
coastal plain, specific groups held specific rights in specific resources, and
although they might on occasions invite others to join them in larger social and
ceremonial meetings when fish or yams or zamia nuts were harvested, in general
they guarded those resources jealously against trespassing and husbanded,
managed, harvested and processed them with care and skill.

Other people made submissions to the inquiry: Armstrong wrote in 1836 that "The right
of property is well recognised by them. Land was apportioned to different families."
Scott Nind in 1831 wrote, "Quantities of land were owned by each individual, and others
in the family had certain rights over the land." Salvado in 1851 said that "Each family
was referred to one district and that belonged exclusively to them." Austin and Roth in
1902 said that "Each family of the tribe had its own territory and division, and each
person knew exactly what was in his or her possessions." Finally, Moore in 1836 wrote -

Coondobung ... walked tall because along this ridge between the Aran Gorge and
the scarp they were passing through his own country, over his native soil . . . he
appeared as if glorying in his vigour and exulting in his independence.

All those references make a lie of the notion that Aboriginal persons did not acquire
specific areas of land, had no feeling of ownership of areas or did not guard jealously
their territorial rights. Aborigines did not seek small allotments of land in the way that
white people have traditionally done. Nevertheless, they have a strong affinity with the
land on a spiritual and territorial basis.
In 1832 Captain Fremantle said -

We take possession of their country, occupy their most fertile pans, where they
are in the habit of resorting to for nourishment, destroy their fishing and
kangaroo, and almost drive them to starvation, and they naturally consider
themselves entitled to our sheep and stock whenever they can get hold of them,

That is a coloturful description of the result of dispossession of the indigenous inhabitants
of this State of their land. Those comments are clear. Anyone who disputes the High
Court ruling by claiming that Aboriginal people do not have traditional territorial views
on the land is wrong.
The High Court decision provides an opportunity for a move forward. Unfortunately, the
legislation before the House will be a giant step backwards. It is a recipe for endless
disputes and litigation. Unquestionably, this legislation will head straight to the High
Court and will involve long and expensive litigation. It is very likely that it will be found
at the end of the process to be in conflict with the Racial Discrimination Act in the
manner of the Queensland legislation.
Also, the Bill fails to validate pre-1975 grants of land; it provides no clear means of
determining who has native title or when it was acquired; and it does not indicate what
rights are available under native title, or what the statutory substitutes will be.
Also, the new traditional usage rights will be determined by a court only when a conflict
arises. This will increase community disputes and ongoing uncertainty. The Bill will
give Aboriginal people only 12 months in which to claim compensation, and the only
way that Aborigines can protect their rights is to swamp the system with claims. These
people have only 12 months to lodge a claim for native title even though they have
occupied the land, as some say, for 40 000 years before white settlement, and 200 years
since. That is disgraceful. The High Court decision indicated that land entitlement could
run to the extreme of exclusive possession; this is the upper end of property ownership.
This legislation is pitched at the lowest end of land rights. The Hill provides for freehold
and leasehold land to be issued where there is already native title, and this will make
Aboriginal ownership of land subject to removal by a third party. That is to treat the
Aboriginal possession in a lesser form than any other title. When all due process is
decided, grants of land can be made irrespective of any court proceedings regarding
traditional usage.
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The schedule of this legislation involves amendments to other Western Australian Acts,
and this will mean that holders of traditional usage and right to land can be denied that
use and right. Also, the protections available to other citizens in other legislation, such as
in the Land Act, could be removed, and this could give Aboriginal people no standing or
right of appeal. The legislation involves an almost unfettered discretion for the Minister
to in effect totally disregard Aboriginal interests.
In drawing up the provisions of the legislation almost no consultation with Aboriginal
people took place. This legislation is obstructing what Aboriginal and all enlightened
Western Australian people want; namely, a just, workable and certain land management
system which takes account of the two Mabo, High Court decisions. This Bill provides
no opportunity for such a system, and it will damage our reputation internationally. More
and more people from overseas are becoming aware of our sorry treatment of our
indigenous people; as the previous speaker in this debate from this side of the House said,
these days more tourists want to know about Aboriginal customs and practices when
visiting Australia. It is sad that they will be reading not only about our sorry history of
the past but also about a right that was recognised by the highest court in the land as
having existed and continued for 40 000 years being sought to be wiped out by a
conservative Government just over one year after it was recognised. The people who
find out about that action will condemn it, as we condemn it.
MR CATANIA (Balcatta) [12.20 am]: Since the Mabo judgment. I have heard many
comments on the subject by the Premier. He has stated that that judgment spells disaster
for the mining industry, which is the mainstay of the Western Australian economy. In
answer to a dorothy dixer asked today in question time, the Premier talked of the health
of the Western Australian economy. On many occasions, the Premier and the President
of the Liberal Party. Bill Hassell, have spoken of an independent Aboriginal State, which
would be savagery returned. The thought of it makes the flesh crawl. It is utter rot and
displays a good deal of racism.
The mining industry claims to be the loser in the Mabo judgment. All around the world,
mining companies deal with land rights claims, environmental claims, land claims and
farming claims. They are used to dealing with problems posed to their industry by
various claims. I have heardS representatives of the mining industry from the United
States and Canada state that they can deal with land claims so long as they are allowed to
consult the claimants. Mining companies that are conducting this campaign against the
Mabo judgment could deal with the judgment satisfactorily. However, they prefer to
allow the State Government to do their dealing for them because it is cheaper. Whenever
possible, they seek the Court Government to fight their cases for them.
In other countries, mining companies have been able to deal with the problem in a
cooperative manner and have given the indigenous people land rights. The indigenous
people have obtained the land rights that they deserve and the companies have prospered.
In cases in which land rights have been pranted, the indigenous people have not thrown
out the mining companies; they have worked in harmony with them. That can happen in
Western Australia.
In many cases, the Premier's emotive words have fallen on receptive ears. His popularity
has grown by feeding the deep seated racism that exists in many people. The andi-
Aboriginal feeling which has always existed now abounds. People believe that the Mabo
decision will affect their livelihoods, their prosperity and, as the Premier has suggested.
their backyards.
Thanks to this anti-Mabo campaign, the prejudices that we have known exist have come
to the surface. Recently, the Minister for Education refused permission to a group of
Aboriginal writers to read in a Western Australian school because he claimed it would
create an unfair advantage in the Mabo, debate. What a disgraceful situation to see in
Western Australia in 1993!
The legislation proposed by the Court Government creates concern because it refuses to
contemplate any Aboriginal rights. Because it has the propensity to involve the
community in litigation in the civil courts, the Land (Titles and Traditional Usage) Bill
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will impose extreme expense on the mining industry. The Premier claims that the Mabo
decision will damage the mining companies. His legislation will cause more damage to
the industry by tying it up in the courts for many years. The Premier expounds his
ideology rather than reason. He believes in business at any cost before the good of the
people.
In the 1920s, the conservative Governor of the day ordered troops to fire on striking
workers because it was believed that the strike would affect the economy. One worker
was killed and others were wounded. Since the early days of this State, we have seen
instances of settlers who believed that their investments would be threatened by
Aboriginal resistance. They believed that Aborigines were born to obey and whites were
born to rule. flat belief is part of Western Australia's history and it is continued in this
legislation. Helping Aborigines by buying cattle stations and by improving their housing,
education and health is called a special right and is something this Government states is
giving privilege to certain members of society. I repeat, the only thing the Mabo
judgment could do is perhaps provide a certain section - we have seen only about 10 per
cent of that section of the Aboriginal population of Western Australia - with the
possibility of improving housing, education and health conditions. This is called a
"special right and privilege", which people are being told the Aboriginal people will have

over and above the rest of the Western Australian community. Part of the Western
Australian public has selective amnesia and has forgotten that in the past, special grants
of thousands of acres, for example the fertile south west soil, were made to the Hassell
family in the early part of the century. Certain people were treated with privileged
grants. Now we are trying to hinder an effort to give assistance to the indigenous people
of this country to improve their housing, education and health conditions.
The Mabo decision highlights issues of quality rather than quantity, goods and good,
obligations and treating people justly, valuing people and respecting people, promoting a
decent society and respecting the rule of law rather than the rule of force. It is a very
important judgment which puts at stake Australia's reputation around the world. This
Premier is using the Mabo debate for political point scoring and as a political tool rather
than looking at it as a judgment which will give justice to a proportion of our population
which, over the years, has suffered because 200 years ago this land was occupied by
people who chose not to recognise that they were the original inhabitants of this country.
It is an opportunity for the people of Western Australia and Australia to show their
maturity by resolving this issue in the interests of the whole of Australia. This coalition
Government is refusing to join with the rest of the State and Federal Governments to
demonstrate to the world that Australia regards the Mabo decision as an example of how
justice exists within the bones of Australians and the blood that flows through their veins
and that justice will prevail. It is not showing the maturity to decide to abide by the
Mabo judgment. This Court Government is refusing to recognise reality and justice by
not combining with the rest of Australia. In fact it refuses to believe in the
Commonwealth Racial Discrimination Act of 1975. Its introduction of this Bill is an
indication of its refusal to allow justice; it will not bury this very callous concept of terra
nullius brought in by the original occupiersfinvaders of this country. It will hold itself up
to ridicule and throughout the world gain the reputation as a part of Australia which has
not been able to accept a very mature judgment or recognise the fact that the Mabo
decision will finally give dignity to the indigenous people of this country. If it refuses to
join with the other States, Western Australia will suffer.
The Premier has stated that the Mabo judgment will damage the economy. The very
refusal of this Court Government to embrace and deal with the Mabo judgment and
cooperate with the rest of Australia and the Federal Government will be disastrous to our
economy. [ urge members opposite who form the Government of Western Australia to
modify their stance and put aside any thought of fighting the Mabo judgment. It will be,
and should be, treated as enlightening and a way of demonstrating the maturity of this
State and country.
MS WARNOCK (Perth) [12.36 am]: I oppose the Bill. A couple of weeks ago I heard
a young Aboriginal man, David Ngoombujarra, interviewed on ABC radio. He received
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a best supporting actor award for his role in the Western Australian film Blaccfellas. He
was obviously pleased with his win as any of us would be and he hoped it would
encourage other young Aboriginal actors. Let us hope it does. It was the opening of the
interview which caught my attention. The young male journalist from Canberra, Sydney
or Melbourne - one of those places on the other side of Australia - who was interviewing
the actor from Western Australia referred casually in his introduction to Western
Australia as a very racist State. It was almost as if it were an accepted fact. He was
expressing mild amazement that anything good about Aborigines should come out of this
State because of its widely accepted reputation as a racist state. There is already a
perception, very sadly, that Western Australia is a place where people have unfortunate
views about, and discriminate against. Aboriginal people. I amt sure this fact is
regrettable to many of us in this Chamber. As I was leafing through The Australian
today, I found something else that emphasised this story about the actor.
David Ngoombujarra could be forgiven for having his views confirmed. The story in The
Australian starts off by stating that the Victorian police really know how to welcome an
award winning Aboriginal actor to Melbourne, It goes on in detail about how this award
winning actor, after a celebration party, following the presentation of the awards last
week, was on his way back to his hotel. He had wisely decided not to drive, obviously
because he had had a few drinks. Nonetheless, he was stopped by the police. Apparently
the police asked him for some form of identification and he said that he did not have any
with him. However, he told them that he was staying at the hotel up the road and he
would pop up and introduce himself to the desk clerk. The police apparently said to the
young actor that he could not possibly be staying at that hotel and followed him into the
hotel and demanded that he prove that he was staying there. Obviously, that was very
upsetting for the young actor. However, according to the story reported in The
Australian today, he is used to such treatment, especially at home in Western Australia.
The journalist concluded the story by saying that it was ironic that the character played
by this actor in "Blackfellas" was that of a petty criminal constantly pursued and harassed
by a racist cop. That is the perception of Western Australia in other parts of Australia.
The common or garden view that we are a bunch of rednecks - that is a view that I deeply
resent being tagged with as I am sure many other people do - can only be fuelled by the
divisive stand taken by members of this Government on Aboriginal rights and the Mabo
land rights issue in particular. When the Government's Bill delivers so much power into
the hands of the Minister for Aboriginal Affairs - and he is on record in Hansard as
distinguishing between "real" and "non-real" Aborigines, depending on whether they
wear a collar and tie - we have to worry. Certainly Aboriginal people could be excused
for being very concerned about their Minister's views about them.
The Bill smacks of colonialism and nineteenth century paternalism. However, the
Minister's attitude is more of a concern. Is the Minister not aware of how many
Aborigines have important jobs in the city and even in his own bureaucracy? For
example, how many of them would resent the implication that they are somehow not
"real" Aborigines because they do not live in the outback? There are plenty of real
Aborigines in my city electorate and they have views about the Mabo title debate. They
have strong connections with their traditional past even if they freely acknowledge that
they will not be able to claim native tidle anywhere in Western Australia Under anyone's
Bill. As my colleague explained earlier, it is a sad fact that, under the Mabo judgment,
few Aborigines will be able to make claims because, as those of us who have read the
supporting material for the Mabo judgment know, very few will be able to prove
traditional ties to land as they have not occupied that land since the time of white
settlement.
Like many other members of this place, I have been attending many school graduations
lately. As an adult, it is good to see a lot of bright-eyed young people who have just
completed their education and arc about to go out into the world. One I attended the
other night was particularly interesting and I enjoyed it immensely. Many smart young
people from all around Western Australia were looking very pleased with themselves for
reaping the rewards from a lot of hard work and determined study. As I recall, the men at
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this ceremony were all wearing collars and ties and therefore I suppose they would not
qualify as "real" Aborigines under the Minister's definition even though they looked like
the genuine article to me. These young people were Aboriginal students graduating from
a course at a university in my electorate.
I had a word with a couple of the graduates and their friends and I asked them what they
thought about the Government's Bill. At that stage the legislation had not been released;
only a couple of people had a copy of it. The reaction I got from this group of young
people was that they were insulted by the fact that the Premier and his Minister seemed
unable to accept the concept of native title and felt compelled to reject that concept. That
seemed to them to suggest that the Government supported the legal fiction of terra
nullius, which says that Australia was unoccupied when white settlers arrived. It was not,
and Aborigines do not want to continue to live with that fiction.

Many Aborigines that I have spoken to do not know yet how the State or Federal Mabo
legislation will affect them. The language in Bills is very confusing to most of us. The
Prime Minister in his broadcast the other night said that the Mabo Bill will be complex; it
certainly is. However, the Prime Minister's intentions are clear. He has accepted the
High Court ruling and is rising to the challenge of drawing up a Bill that acknowledges
the existence of native title and gives to those relatively few Aboriginal groups who can
prove a continuing connection to their traditional land some form of ownership of those
lands under native title. It will not involve private property; there will be no seizure of
suburban backyards as the Premier suggested so cynically some months ago.
As I said, the legislation is confusing to most of us. However, the symbolism of language
is always very evident. Most Aboriginal people with whom I have spoken have said that
the traditional use that the Western Australian Bill gives them is available to them now
and always has been. They have the right to hunt and fish and carry out ceremonies on
their traditional lands and many of them do that - many of those collar and tie Aborigines
that the Minister feels are not real Aborigines. There is a feeling in the Aboriginal
community that their ordinary members, their rank and file, have had no say in the WA
Bill and it is another case of non-Aborigines deciding what is best for Aborigines; they
say it is the old story. As my colleague the shadow Minister has said, and as Professor
Richard Bartlett has said -

Mr Tubby: Do you know you are not supposed to read your speech?
Ms WARNOCK: I will finish this speech, if the member does not mind. The member
opposite can have a go tomorrow if he likes. Why does he not get up and speak?
Mr Tubby: If you do not know your material well enough without reading it, you should
not be in here.
Ms WARNOCK: I thank the member for his advice. I intend continuing despite the
interruptions. As my colleague, the shadow Minister said earlier today and as Professor
Richard Bartlett from the University of Western Australia said, the Bill is a sham. They
said that it appears to accept the High Court Mabo ruling but, at the same time, it
extinguishes native title. How can any sensible person decide that native title does not
exist when the High Court has ruled that it does and when it is a right that indigenous
people have in New Zealand, in Canada and in the United States?
The High Court did not create a right; it simply recognised a right that has existed
always, from the beginning of white settlement. It seems to me that this decision has
enormous symbolic value for Aborigines, even those who acknowledge that they will not
benefit from the judgment. However, the Government does not seem to want to come at
that. It has once again opted to cut itself off from the other side of Australia and go it
alone. The Premier has decided that this is a good line to follow for someone who wants
to get rid of a wimp tag that he was burdened with at the beginning of his term. He
apparently has decided to turn himself into a hairy chested individual and to increase his
poll rating somewhat. It is a fairly cynical political decision to make the Aboriginal
people the victim of this determination to increase his ratings as the leader, not only by
playing that old tune of States' rights but also by playing to some of the redneck vote in
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the community in the period leading up to the introduction of the Bill. I return briefly to
a letter I received from a family in Dianella this week, and other members may also have
received a copy of that letter.
The SPEAKER: Order! If the member is about to read from a letter, it must be very
brief or otherwise she will need to take sections out of it.
Ms WARNOCK: It is a brief letter. It suggests to me that as a member of Parliament in
Western Australia I should bear in mind the matters these people want to draw to my
attention and some things they want me to do on their behalf. I am very happy to do that.
The family from Dianella say in the letter that they support the right of Aboriginal people
to hold native title to their traditional land, and they believe this title where it currently
exists should not be extinguished by any act of Government or Parliament. They reject
as untrue the argument that extinguishment of native title is necessary to ensure equal
rights for all Australians. They are appalled at the way some political leaders and other
vocal commentators are undermining the justice system in our country in their criticism
of the High Court's decision on native tide.
I was interested in this letter, so I rang the people at their home yesterday evening to ask
why they had written this letter. I asked what their personal interest was and whether
they were Aboriginal. They said they were not, although they have an adopted child who
has some Aboriginal background. They simply felt that justice for Aboriginal people had
been a long time coming, and they felt the acceptance of the Mabo judgment, which they
did not see the present Government in Western Australia doing, might lead to some form
of reconciliation. They certainly wanted to see that in Australia between Aborigines and
non-Aborigines.
I make a further brief comment about the Premier's handling of this Bill. I have seen him
on television programs over the last several days criticising the Prime Minister for
seeking to ram his legislation through the Federal Parliament. I must say it is extremely
rich to hear the Premier talk about anyone seeking to ram legislation through any
Parliament when we have witnessed exactly that in this Parliament. The workers'
compensation, industrial relations and City of Perth Bills have all been rammed through
this Parliament in the same way. The guillotine has been used repeatedly. This
Government has made more use of the guillotine than anybody since the French
revolution! Therefore, it is wryly amusing that the Premier should talk about anyone
ramming Bills through the Parliament. It is an outrage to find we are being hurried
through this extremely important legislation, and it is obvious to us all by now that with
the majority in both Houses, the Government can do whatever it likes.
The Opposition asked the Government why it was in such a hurry, and why it did not
allow more time for public and parliamentary scrutiny of the Bill. Many people in the
community would like to scrutinise it, and the Aboriginal people feel they have not been
consulted. This Bill is being rushed through because the Government feels it can do that
with the numbers in both Houses. It is not right, like so many things about the Bill itself.
I oppose the Bill, and I support the views of all my colleagues on the matter.
MR RIEBELING (Ashburton) [12.54 am]: I oppose the Bill in its current form. My
biggest disappointment with the Bill is the promise of this legislation which it failed to
live up to. In fact, the Government has missed perhaps forever the opportunity to
introduce legislation which would have been a milestone for the Aboriginal people in this
State.
The SPEAKER: Order! The members on my right- It is very difficult to hear the
member.
Mr RIEBELING: The public statements of the Premier over the past six to eight months
have been designed to whip up racial hatred in the community and, to that end, he has
achieved what he wished to achieve. This legislation puts the Aboriginal people back
approximately 150 years and fixes a problem that the conservatives thought was not
solved when the early settlers came to this place. The Liberals thought it was a problem
that the Aboriginal people had not lost their claim to land ownership when the original
settlers first landed. They set about solving that problem and, for the time being, they
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think they have done so by virtue of this Bill. I am of the view char this Bill will be
oventurned in the High Court and that the solution this Government thinks it has put in
place will no longer exist. Basically this Government is saying that our founding fathers,
the early settlers of this State, were too compassionate and soft on the indigenous people
when they landed, and the settlers should have taken away the right of Aborigines to land
ownership when they first arrived. The Government seems to think that the Aborigines
had it too easy.
We must remember the treatment handed out to the Aboriginal people when settlers first
came to this State. We remember with some abhorrence the treatment of Aborigines in
the north and south of the State. We know that massacres occurred in various places
throughout the State. One place close to the heart of my electorate is Flying Foamn
Passage, where an entire tribe was wiped out in one action. People in the north and
Kimberley area were treated as stock, and it was not uncommon in certain areas for them
to be culled because they had overbred. Basically, these people had no rights and ir is
amrazing that this Government should now say that the Aborigines should also have lost
the right to own land, when every other right was taken from them. Even the early
settlers, who had no love of the Aborigines, did not think of taking that right from them,
as the High Court makes quite clear. This Government is saying we should go back and
do the job properly; that is, take away the Aboriginal people's right to own traditional
land in a traditional manner. This legislation is all about that, and once again this
Government is attacking those among our society who are least able to protect
themselves. We have seen a similar tactic used in the workers' compensation
amendments, and the workplace agreements and minimum conditions legislation, in
which the weakest in the community are attacked by this Government.
Early in the debate the member for Kim berley mentioned the similarities between this
Government's legislation and the disgraced Nazi Government of Adolf Hfitler. People on
the other side of the House sighed and said how ridiculous it was. However, even though
there are no ovens and the like, this legislation removes the ability of minority groups to
own lands and that was part of that Government's platform. in fact, some of the racial
comments that have been made by members of this Government and members of the
Liberal Party are very similar to the rhetoric used in those days. I hope this Government
will realise the error of its ways and recognise that dividing the community is not
productive. It will produce a backlash which this Government and all Governments and
people in other places will find unpalatable. I hope the Government will see the sense of
being moderate and amending its ways.

Unfortunately, over the last eight to 10 months we have seen a marked increase in the
number of racial statements by the leaders of the Liberal Party in this House and the
leaders of the lay party. The Premier has stated that Aboriginal people will claim
backyards in the metropolitan area; such statements are clearly designed to whip up
hysteria. We have heard statements by the President of the Liberal Party, Bill Hassell,
and a Liberal member in another place, Hon Ross Lightfoot. It is a matter of concern
also that on national television some months ago an ex-Prime Minister. John Gorton,
made racial comments. A number of senior Liberals distanced themselves from those
comments. However, all those statements build up racial tension in the community, and
we can do without that.
When the Mabo decision was handed down it received much support from the Aboriginal
population because at last they were receiving some justice. It was a very small step, but
it was a step in the right direction. There was much hope and expectation that Aboriginal
people were at last to receive some sort of justice through the Australian system. As
soon as the coalition Government came to power it talked about the evils of the
judgment, and now it has put in place legislation to remove the impact of the judgment
on Western Australian land. The actions by this Government will be remembered for
many years to come, and the impact of the legislation will be similar to the hatred and
mistrust that arose from the Noonkanbah convoys at the time of the previous Court
Government. The similarities between the rhetoric now and that used during the time of
the Noonkanbah convoys are shatteringly parallel. The Government and other redneck
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interests in this State - thankfully they are in the minority in our community - are making
racial statements in language designed to be confrontationist. That is counterproductive
to the stance of the conservative panies.
I turn now to the comments made in another place by Hon Ross Lightfoot, from which
many Liberals in this House have distanced themselves. However, the statements were
made and had an impact on the perception and racial attitudes of people. In a letter to a
newspaper Hon Ross Lightfoot said "that Aborigines were never civilised, and that even
in their primitive state today they are only the bottom colour of the civilised spectrum."
He also stated -

Like massive land claims, it will not, in the end, erase the differences between
Aboriginal Australians and others ...

His comments addressed land claims in a racial sense. That type of language and other
rumours of massive tracts of land being tied up, especially in the Kimberley, create racial
tension.
In April in The West Australian, an article appeared concerning a conference held in the
Kimberley. One of the owners of the substantial Gogo Station in the Kimnberley, Henry
Harris, told the meeting that the "land rights issue had the potential to turn into civil war.
He said that if the land rights issue resulted in bloodshed it would be the Aborigines who
stood to be annihilated.' That sont of language is the result of scaremongering and
untruths about the legislation and the impact of the Mabo High Court ruling. If people
took a more conciliatory view, that sort of language and the letter from Hon Ross
Lightfoot would not have occurred. There would have been rational debate which would
benefit all Australians.
One of the misinformed statements is that a small percentage of the population,
especially in the north of Western Australia, would lock up vast tracts of land. Those
people would exclude other Western Australians from entering, and so on. Some people
have referred to a small population in the north of the State of Aboriginal people, no
doubt forgetting that the Aboriginal population is only two per cent of the national
population; but in the Pilbara and the Kimberley those people represent a much higher
percentage of the population. In my electorate they represent 15 per cent of the
population. If they control vast tracts of land there would be more people on the land
than the current situation. Considering the land that is likely to be affected by the Mabo
legislation and how it is likely to be locked up, in my area large tracts of land are stations
which have similar areas tied up in mining tenements and leases as well as large tracts of
Crown land. People say that large tracts of land will be locked up, but I will be interested
to find out which of the three categories of land will be locked up as a result of the Mabo
decision. If it is station land - and I think it is - the people who currently occupy and run
those stations would total approximately 0.5 per cent at most of Aboriginal people who
live in the Pilbara. A very small group of people who run massive tracts of land lock up
the land already. They do not allow people access to the stations for various reasons.
They deny Aboriginal people access to various parts of the land which are vital to the
continued cultural existence of many tribes in the area.
The problems referred to by the Government as being due to the Mabo decision, have
been repeated many times, and it has started to sink in just what the Government is all
about. There are four main areas of concern: First, the Mabo decision means that our
backyards are not safe from Aboriginal land claims. Many speakers tonight have
countered that argument but ir is important to put the myths to rest. The second point is
that the Mabo, decision means that the Aboriginal and Torres Strait Islander people will
lock up Australia's mineral wealth, causing disaster for the economy. The third
argument is that the Mabo decision means that Aboriginal people will be given land for
nothing while other Australians must buy it. The last argument is that the Mabo decision
will allow Aborigines to own farming and grazing land. All those arguments are furphies
in an attempt to make Aboriginal people appear to be greedy, when they are nOL When
people look at the conditions in which Aboriginal people live, they cannot hold that view,
I have yet to see an Aboriginal community in my area which has benefited to the extent
that it is rich and it members live in luxurious surroundings - the reverse is the case.
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In its early days this Government said that it did not wish to be tied up in the courts in
battles with Aboriginal people or the Commonwealth on this matter. However, all
commentators to whom I have spoken, most members on this side of the House and, I am
sure, some members opposite have come to the conclusion that this legislation will
inevitably end up in the High Coun. Before this legislation was contemplated the
Minister for Resources Development made comments in the Mine Life magazine of
March 1993. The article reads -

"I'm not yet sure of all the legal implications," he answers. "We are interested
and concerned that the legitimate interests of the Aboriginal people are catered
for.
But having said that, we are not prepared to stand back and allow a hiatus to
develop in the courts.. ."

The Minister at that stage wished to avoid being tied up in the courts for very good
reason; that is, if the legislation involved titles of land, investment in the mining industry
would be prevented. People investing in mining tenements and developing minerals in
this State wish to have clear and secure title. Lawyers representing these interests have
considered this legislation and believe that it will be taken to the High Court and beaten.
This will ensure that we end up in the High Court for some rime, and the investment
which this State so desperately needs will not be forthcoming. This will not drive the
State out of its current scrape.
The West Australian of 16 November on page 10 states -

It is difficult to believe that Mr Court has Aboriginal interests at heart. He gave
the game away yesterday when he said the State's legal position would be
improved if WA got in first and its Mabo plan was brought into law and working
effectively.
Mr Court's approach has ensured that the matter will finish in the Hligh Court.
Australia will have to put up with uncertainty and delay until the court decides
which legislation prevails.

The Government wanted to avoid that situation in early April, yet this legislation has
been introduced. Over the next few months - perhaps couple of years - investors will be
scared away until clear tidle can be gained. If the State Government had gone along with
the Commonwealth, secure title could have been provided in the very near future upon
the legislation's passage through the Federal Houses.
I now refer to the misinformation touched on in public rather than parliamentary debate.
Firstly, it was claimed that backyards would be claimable through Mabo-style challenges.
As we all know, native tide is extinguished for all freehold land. Therefore, even though
native tide claims may be lodged in those circumstances, that claim is wrong; the
Government should nor say that any such threat exists. Those of us who have read the
Mabo decision know that freehold land will not be claimable. Government members
should not run around the northern suburbs saying that all people could potentially have
their land claimed by greedy Aboriginal people. That claim is so obviously wrong that it
is an insult to the intelligence of the people of that area. They see through these
comments as a political stunt to scare people in the coming by-election.
Another furphy has been the claim that the Mabo decision will allow Aboriginal people
to gain ownership of vast tracts of farm, grazing and station land. That is wrong. It is
well known that freehold and leasehold titles extinguish native tide. That is plainly
expressed in the decision. For people to claim that every claim will be successful - as
was the implication of certain comments - is absolutely wrong. It was claimed that all an
Aboriginal person had to do was lodge a claim and the next day he or she would take
over the land.
I shall not go further into detail of the untruths told by the Government, which were
disgraceful politically motivated scaremongering. Unfortunately, the people telling these
untruths knew the truth of the situation, yet they proceeded to make these claims in the
hope of gaining some political advantage.
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Aboriginal people in my electorate want native title. It is important chat people in the
metropolitan area understand what native title means to the people of the Pilbara. This
does not relate to the traditional usage of land of a person of European descent; namely.
the growing of crops and the running of sheep and cattle on the land. People in my area
who want native tide want to use the land in the traditional Aboriginal way, which is of
vital importance to their culture in the region. To think that Aboriginal people value land
any less than people of European descent is an insult. People who believe that freehold
title is the only decent title should think again.
Native title should be recognised, and the legislation should allow native title of land to
coexist with leasehold title. The two can coexist and complement each other. There is
no reason that native title cannot coexist with stations. As I said, the use by Aboriginal
people of land in the vast majority of cases will protect the quality of the land and
enhance the ability of the station to use it economically. The most damning clause,
clause 7, is titled "Native title replaced by statutory rights of traditional usage" and
states -

(1) On the commencement of. and by operation of, this section -

(a) any native title to land that existed immediately before that
commencement is extinguished ...

Those simple words will bring about the end of Aboriginal land title in this State and the
commencement of a battle by Aboriginal people to overturn this Bill in the High Court.
The Aboriginal people will get their day of justice even if this Government has to be
dragged screaming to the High Court to enable that to be done.
If this legislation goes through, Government members will be known as the racists from
the West. I urge them to think of the future of the nation and not run the risk of their
being treated with scorn and contempt by future generations because they had the
opportunity to remedy the position and passed it up. I urge them to have an open mind
and ask themselves whether, if they were Aborigines, this type of legislation would be in
their best interests.
In his address, the Prime Minister stated -

We owe it to Aboriginal Australians, to all Australians, we owe it to our fair and
democratic traditions and to future generations of Australians - to recognise this
native title.
Tonight we are within reach of an enlightened, practical response to Mabo.

He went on to say -

But to ignore Mabo would be the final cruelty, and we would be held
responsible - by the world and by future generations of Australians.
And they would be right to hold us responsible.

They are comments about the Federal legislation. It is important to look at the State
legislation in the same light. Future generations of people in this State will look upon
how this House treated this legislation and will judge us accordingly. This is a key piece
of legislation which will be remembered for generations.
I urge Government members to look into the future and pre-empt what people will say
about them for taking away the land rights of Aborigines. If Government members
support the Bill, they will be labelled as racists, If the Bill is passed, that label will be
correct. History and the people of Western Australia will judge the Government very
harshly, as they judged the previous Court Government's attempts to force through the
Noonkanbah convoys, which action is still vivid in my recollection and would be vivid in
the recollections of all members as being a divisive period in this State.
This legislation will create uncertainty for the smart mining companies that wish to know
that their title is secure. It will not create investment in this State. More importantly, it
will create an unfair society.
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MRS HALLAHAN (Armadale) [1.24 am]: This is one of the most significant debates
which is likely to be held this century. In common with other members, I wish to draw
attention to line 14 of page 9 of the Bill, in clause 7(l)(a). If we were debating a Bill that
included "confirmed" in lieu of "extinguished" in that line, a very different philosophy
would underlie the actions of the Government and this debate. The word "extinguished"
causes the Opposition to take a divergent path from chat of the Government. It highlights
the Government's wish to extinguish native title and puts it on a divergent path from that
of many concerned Western Australians. By not providing them with adequate
information about this matter, the Government has succeeded in scaring many other
Western Australians. I am pleased to see that the matter is being taken up in a
courageous and responsible way by the Federal Government.
Once again, the conservative parties in this State will be criticised for their infamous
stand on this legislation. The fact that so few Government members have spoken in
defence of their Government's legislation indicates the political nature of its actions.
Government members have put forward no real debate on the matter. The Government
has an ideological position. This is another attempt to wipe out Aboriginal culture and
rights in this community. It ignores the fact that Aboriginal people inhabited this land for
thousands of years prior to the arrival of our forefathers and foremothers,
This is a sad day with another Court Government creating very bad legislation which will
impact negatively on Aboriginal people at a time when it could redeem itself and the
Government of the Premier's father by bringing forward legislation which is cognisant of
the opportunity that faces this community as a result of the High Court decision.
Although that decision has thrown up huge and complex challenges, it should have been
possible for a Government in the 1990s to accept this great opportunity to work through
the issue in a way that other nations such as Canada, the United States and New Zealand
have done with a fair amount of success. New Zealand addressed early the question of
the indigenous people having a sophisticated culture. However, it did not destroy that
culture in the way that this legislation will destroy the culture of Aborigines for all time.
We cannot make good the wrongs of the past. The Prime Minister made a good point
when he said that we cannot expect this generation to feel guilt about the actions of the
past. We must be clear on that. However, our actions in dealing with this matter will
cause us either to feel guilt or to feel satisfaction about the resolution of a longstanding
wrong.
The Government's position has been fairly incomprehensible. We all agree that
uncertainty is not good for the economy. Unfortunately, Aboriginal people have lived
with uncertainty ever since Europeans arrived on this continent, so I suppose that they
have developed mechanisms for dealing with that uncertainty. Some of those
mechanisms are quite self-destructive to Aborigines. Uncertainty will certainly affect
investment in the mining industry. Commentators are saying that uncertainty is already
affecting mining companies now investing in other countries rather than here. That
means less export income and fewer jobs and opportunities for all Australians, including
Aboriginal Australians. We all appreciate that uncertainty will not help anybody in this
community resolve the measures which should be in place following the High Court
ruling. However, the way that the Court Government is handling this is reprehensible.
My learned colleagues who have made statements about the Government's action being
based on fairly opportunistic and purely political objectives were probably fairly
accurate. We can see no other constancy throughout the arguments. The polls have
certainly revealed that the Premier has received a lift in popularity because Western
Australians like their community leaders to speak very strongly on their behalf and they
will initially support his case. However, the Premier has locked himself into that
situation. To be able to back off now in a way that will save face and his standing, given
it is built on that false premise, is a real problem. I do not know what members of the
Government who have some concern about the handling of this matter can, in all
wisdom, do to help preserve their leader's position and status while at the same time
bring some commonsense and resolution to this matter.
Page 30 of the Bill, part 5 is another extraordinary example of classic nineteenth century
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paternalism whereby, after obliterating title, the Minister may grant title. That might go
to any groups. It is highly unsatisfactory. I wonder about the gall of the Government in
printing the provisions in this legislation. It must be very embarrassing for some of the
newer members on the Government benches who have some intelligence and sensitivity
and perhaps the benefit of some education. I imagine that this is a highly embarrassing
piece of legislation and the Premier's conduct has been highly embarrassing, given the
inconsistencies and contradictions which I thought the Leader of the Opposition spelt out
clearly in her speech today. On 2 November a short, one-page press release was put out
in the name of the Premier of Western Australia. It reads -

Premier Richard Court said today that the State Government would formally
introuce legislation to validate all land titles and ensure that the State retained
full control over land management in Western Australia following the High
Court's Mabo decision.

I will not read the whole press statement, but the major part of it reads -

Mr Court said the Government's legislation would achieve four basic objectives:
to ensure that the policy and administration of Western Australian land
and natural resource management remained in the control of the State;
to provide for certainty of land title for existing and future title holders;
to provide for timely and orderly project approvals; and
to continue developing policies to improve Aboriginal standards of living
in areas such as health, housing, education and employment.

There is no reference whatsoever to Aboriginal people's claim for recognition of their
special relationship with the land. There is no reference to Aboriginal people's long
asked-for recognition that they occupied this nation long before we arrived. That press
statement is a significant statement about the absolute failure of the Government to
recognise anything whatever to do with Aboriginal aspirations in this important matter.
We should not then have been surprised when we saw the legislation that indeed is so
deficient and insulting to Aboriginal people. The Prime Minister's press statement on 5
November made these points in criticism of the legislation we arm now debating -

It is a recipe for endless dispute and litigation, which will bog down land dealings
and smother industry and investment
it falls even to validate pre-1975 grants and state legislation (unlike the
Commonwealth proposal); there will be considerable doubt whether this
validation is successful
there is no clear means of determining who has native tide and where
there is no clear means of determining what rights are available under native title
or the statutory substitute
the new traditional usage rights can only be defined by a court where there is a
conflict; this is a recipe for increasing community disputes and ongoing
uncertainty
the Bill gives Aboriginal people only 12 months to claim compensation for
extinguishment of native title, the only way for Aboriginal people to protect their
nights would be to swamp the compensation system with claims whenever a grant
is made
the Bill extinguishes a title which under the High Court doctrine could run as high
as exclusive possession, and replaces it with a statutory title deliberately pitched
at the lowest imaginable level of rights to land
the Bill allows freehold or leasehold to be issued where there is native tide and to
wipe out Aboriginal rights; this would mnake Aboriginal title the only form of
interest in relation to land which could be taken away and given to a third party
without compulsory acquisition
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due process is denied; graints may be made irrespective of any court proceedings
concerning rights of traditional usage
the shabbiness is compounded by the schedule of amendments to other WA Acts
which can be used to deny holders of traditional usage rights important procedural
protections available to other West Australians and give Aborigines no effective
standing or avenue of appeal
the virtually unfettered discretion for Ministers to disregard Aboriginal interests
raises serious questions about appropriate checks and balances in public
administration
there has been not a shred of consultation with Aboriginal people
the Premier misrepresents important aspects of the Commonwealth proposal, e.g.
he alleges that it contains no capacity for Aboriginal people to obtain land rather
than money as compensation.

That is criticism - all well made points - of the legislation we are debating in this place
this morning. Despite all the discussions the Premier alleges he has had, admittedly with
only certain lawyers who have gone through it, he does not claim widespread
consultation took place with Aboriginal people. That is a good thing because we all
know he has not had that consultation. However, he claims that he has had consultation
with some Aboriginal people, but nobody knows who they are. They are certainly not
representative. He probably treats Aboriginal people the same way as he treats unionists;
that is, he does not have to meet unionists because they are part of the work force which
is almost anathema to this Government. In his mind, Aboriginal people seem to be
linked with unionists. This Government has a problem realising that it is in place to
govern on behalf of the community, not to carry out its own indulgences with legislation.
Another very disappointing aspect of this debate in my view has been the role of the
Association of Mining and Exploration Companies. Along with other people I accept
that the mining industry will be markedly affected by the uncertainties which could flow
if we do not find a national resolution to this problem. It seems that other people in other
parts of Australia, other community leaders and Premiers, while they may not yet have
had the opportunity of going through the detail of what everybody regards as a complex
Bill , nevertheless have indicated an awareness of the desirability, indeed the necessity, to
find a national solution to this problem if we are not to wreck our own economic
wellbeing. However, in Western Australia the Government is willing to risk the
economic wellbeing of this community, and to wreck the economic wellbeing of the rest
of Australia if it comes to that, rather than trying to accommodate what are reasonable
aspirations of Aboriginal people and what can be accommodated in a reasonable way for
them and their children to follow. It would not in my view come anywhere near
recompensing them for the past brutalities they have suffered at the hands of community
leaders who have gone before us. I would have thought that a chamber as strong and as
well resourced as AMEC would have played a more constructive role in this debate
which affects its industry.
I have here for members to see a small amount of the literature that has come to my desk
as a result of the Mabo decision in the High Court. The vast majority of the literature has
been put out by AMEC or other associated groups. It has all come from the mining
industry and we all know that the role of a lobbyist is to lobby for his or her industry.
ilowever, it seems to me that this is a very big national issue and if we could have found
a resolution which could incorporate the mad and irresponsible leadership of the Western
Australian coalition Government, that would have been in the interests of the industry
also. if ever it feels that it is in any way disadvantaged by the uncertainty which will
result from the Western Australian Government's actions, maybe it could look back at
the failure on its part and realise that it could have played a much more significant role in
finding a resolution to this problem.
I would like to return to my earlier remarks on this challenge, this opportunity that
presents itself right now for Australia. However, we are, I regret to say, faced with a very
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weak leadership on the Government benches and, it seems, a very weak backbench also
because we are not hearing from those people.
What we have here, as all members know, is a great historical opportunity which we can
try to walk away from. The bizarre part of this whole debate is that the legislation that is
now before the House is highly unlikely to be implemented, given the appeals that it will
surely face in the High Court. It does not in my view meet the spirit of a decision made
by the High Court and I cannot see, therefore, how it can survive a challenge. The
opportunity we have right now in this decade is to create for all time one nation where all
vulnerable people feel incorporate-d into the system, feel valued as Australians and are
not put at greater risk by a brutal and insensitive Government. However, when one looks
at the other legislation that has proceeded through this place - the industrial relations
legislation, the workers' compensation legislation, and I guess we could include the
restructurng of the City of Perth Bill - what we have is an exponentially increasing
number of people who will be very vulnerable in this community as a result of the attack
on workers' rights and conditions. This is a sledgehammer approach in a community
which, while we can understand some changes from a conservative Government, does
not justify the actions it has taken and this legislation sadly is consistent with those other
pieces of legislation which I think many Western Australians are yet to realise will so
markedly affect their lives and the opportunities of their children.
In the last 24 hours, the most frequent comment made to me from a variety of people was
what on earth does the Premier of this State think he is doing criticising the Prime
Minister of this country by saying that the Prime Minister will try to ram the legislation
through the Federal Parliament. Everybody thinks that the Premier is quite senseless in
making such an accusation given that they know about the way the industrial relations
legislation was guillotined and gagged through this House and the Government is now
attempting to guillotine and gag it in the other place. Members opposite may like to
think that they are in the first year of a four year term and that their arrogance will carry
them through. However, they are not living in a vacuum. The community is concerned
about the people who govern on their behalf; the Premier's comments are breathtacing in
their stupidity. Many people who were giving the new Government some space to find
its feet are finding it quite remarkably stupid.
I also have a statement from Hon Cheryl Edwardes, the Attorney General.
Unfortunately, it does not carry a date, but it is her ministerial statement concerning
Mabo. In its interesting conclusion, she says -

I trust that members have not been lost in this complex maze which the High
Court in Mabo has erected over Australian land law. At the very least, I hope that
all members now realise the difficulties and uncertainties which the Mabo
decision creates not only for commercial dealings and Governments, but also, and
perhaps most importantly, for ordinary Australian citizens who are involved in
land dealings and transacuions.
I have outlined, with practical examples, the legal and constitutional position as it
now appears to exist in Australia. If Governments and Parliaments are prepared
to address these issues, there are, as I have indicated, solutions which can be
implemented to secure a legal and constitutional position which is not only
secure, clear and certain, but also which is premised on equality and fairness to all
citizens.

Again, there is no reference to the special position in this community of Aboriginal
people, yet that was the central driving point of the decision of the High Court. A
ministerial statement was made in this Parliament which did not refer in its conclusion in
any way to the aspirations of the Aboriginal people. Again, on that score we should not
be at all surprised that the legislation is as bad as it is. It is beyond amendment.
I make two final points in closing, because this whole thing is a black mark against the
Government. The Premier is trying to gain support for his position by scaring people
about the likelihood of their backyards being under threat. Where were backbench and
frontbench members of the Government when he made those accusations? Which of
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them rang him and mild him to button his lip because he was embarrassing the
Government and being irresponsible? As the member for Ashburton said, they are the
carryover from the Noonkanbah days. Those days left impressions that many of us will
never forget, and yet the same old attitudes have raised their heads in the legislation
before this House in November 1993. Clearly it is difficult for our economy if the
Government in this State insists on creating uncertainty. In my view the Premier has
failed to represent the people of Western Australia. He has failed to represent Aboriginal
people of Western Australia. He has failed to represent the mining companies who
operate in this State, and those who would like to operate in this State, by his refusal to
be involved in the negotiations. I have never seen any leader create such a vacuum on
such an important issue, and I hope that people will for all time remember this very
reprehensible legislation, and the absolute lack of leadership on this matter.
Debate adjourned, on motion by Dr Constable.

House adjourned at 13J2 am (Wednesday)
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QUESTIONS ON NOTICE

POLICE - PARLIAMENT HOUSE RALLIES, NUMBERS
Workers' Prowes: 19 August, Pro -Mabo, Australia Card, Justice, People for Fair and

Open Government, Farmers
826. Mr CATANIA to the Minister for Police:

(1) What was the total number of police deployed to the parliamentary
precinct and Parliament House for the workers' protest on 19 August,
1993?

(2) How many of the police were uniformed?
(3) How many officers were plain-clothed?
(4) How many mounted police were present?
(5) Did the police film, video or photograph the protest?
(6) If so, for what reason?
(7) Will the footage or photographs be destroyed or retained?
(8) Was the Tactical Response Group present?
(9) Did the police contingent bring tear gas into the parliamentary precinct?
(10) Were there any arrests?
(11) If so, what were the charges?
(12) Who commanded the operation?
(13) Was the Government briefed on the operation or security arrangements?
(14) How many riot shields were brought into Parliament House?
(15) How many gas masks were brought into Parliament House?
(16) How many firearms were present in the parliamentary precinct?
(17) What were police estimates of the size of the following protest marches -

(a) the pro-Mabo rally on Friday, 13 August 1993;
(b) the rally against the Australia Card in 1987:
(c) the rally for justice in August 1991;
(d) the rally by People for Fair and Open Government;
(e) the tanners' protest of March 1991?

(18) What was the total cost of the operation on 19 August 1993?
(19) What was the official police estimate of the size of the 19 August rally?
Mr WIESE replied:
(1) 259.
(2) 241.
(3) 18.
(4) 10.
(5) Yes, video.
(6) To obtain evidence of any offences committed at the protest.
(7) Video footage obtained of the rally held on 19 August 1993 was destroyed

on 17 September 1993.
(8) Yes.
(9) No.
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(10) No arrests were made.
(11) Not applicable.
(12) Chief Inspector J.W. Grossman.
(13) I understand the security arrangements put in place were discussed in

detail with the Secretary to the Joint House Committee. As Minister for
Police I was given a general outli ne of security arrangements especially in
relation to the installation of the crowd control barriers outside the main
entrance to die Parliament.

(14) 32.
(15)-(16)

None.
(17) (a) 60010o 800 persons.

(b) Estimated between 14 000 and 15 000.
(c) In excess of 20 000,
(d) Estimated between 2 500 and 3 000.
(e) Estimated 1 500 - 19.3.91.

(18) Wages for police personnel were the only costs involved in the police
operation.

(19) In excess of 7 000.
POLICE - PARLIAMENT HOUSE, INDUSTRIAL RELATIONS RALLY

Confidential Information, Public Disclosure
889. Mr CATANIA to the Minister for Police:

(1) Given the Minister's view expressed in the House that it is improper for
Ministers, including himself, to interfere in the operational aspects of
Police work, can the Minister explain on what basis the Minister conveyed
to the Leader of the House, details of confidential discussions between the
Trades and Labor Council and Police about security arrangements for the
rally against the Government's industrial relations changes?

(2) Did die Minister authorise the public disclosure of this confidential
information by the Leader of the House?

Mr WIESE replied:
(1)-(2) There was no interference in this police operation by me or any other

member of the Government. A general outline was made available so that
die House could be properly informed of the facts in response to quite
misleading information which had been conveyed to the House by the
Opposition.

ATTORN{EY GENERAL - PORT HEDLAND VISIT
1250. MW GRAHAM to the Attorney General:

(1) Did the Attorney General visit Port Hedland on 7 October 1993?
(2) If so;

(a) what was the purpose of the visit;
(b) was die local member informed prior to the visit that the visit was

to take place?
Mrs EDWARDES replied:
(1)-(2) As Minister for Women's Interests, I accepted an invitation by the North

West Women's Association to open the north west women's health
gathering in Port Hedland on 7 October 1993. 1 understand that both the
gathering and my participation in it were widely advertised. The one day
trip had a specific women's interest focus as I not only spoke at the
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gathering but also took the opportunity of meeting with many individuals
and representatives of groups who had either come to Port Hedland for the
occasion or were located there.

POLICE - ASIAN SQUAD, RESOURCES
1289. Ms WARNOCK to the Minister for Police:

What measures are being implemented to provide sufficient resources,
both human and technical, to the Asian squad so that it can give an
acceptable level of service to the Asian community in Perth?

Mr WIESE replied:
General policing services are carried out for the benefit of the entire
community. The crime portfolio has formed an Asian squad on a trial
basis to determine the specific issues relative to crime in the Asian
community. The squad consists of three members including two police
officers and a person with the appropriate ethnic background to provide
the necessary assistance.

WESTERN AUSTRALIAN LAND AUTHORITY - LANDCORP
Residential Land Development

1312. Mr KOBELKE to the Minister representing the Minister for Lands:
For each financial year from 1983-84 up to and including 1992-93, what
amounts did the Western Australian Land Authority;, LandCorp; or its
predecessors such as the Joondalup Development Corporation -

(a) expend on acquiring undeveloped land for future residential
developments;

(b) expend as development costs for subdividing residential land;
(c) receive as gross income from the sale of developed lots in

residential suburbs;
(d) consider as net profit on the development of lots in residential

suburbs;
(e) transfer what could be considered revenue from resident land

development to any of the following -

(i) Consolidated Revenue Fund;
(ii) trust accounts;
(iii) investment in land or some other form of security?

Mr LEWIS replied:
This question will require considerable time and resources to answer, due
to the numerous and significant changes within the Western Australian
Land Authority, LandCorp and its predecessors over the last 10 years. I
am not prepared to allocate resources for this purpose. If the member has
a more specific question, I will be pleased to respond.

JUSTICE, MINISTRY OF - FAMILIES, OFFENDING BEHAVIOUR SERVICES
Formal Justice System AlIternatives; Court Services, New Resources; Court Orders,

Capacity
1315. Mir RIEBELING to the Attorney General:

(1) What services are to be provided for families of people who show
offending behaviour?

(2) Mow is offending behaviour to be identified?
(3) What ways other than an extensions panel system are to be used to avoid

the formal justice system?
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(4) What new resources are to be provided to the court services as a result of
announced changes?

(5) What capacity exists in the court system to supervise orders?
(6) Will courts be required to perform that function?
(7) Why is there a reduction in full time equivalent levels of the court services

section?
(8) With an increase in FIE numbers in this division, what increase in crime

rate does the ministry expect to see?
Mrs EDWARDES replied:
(1)-(4) The member will need to clarify whether he is referring to adult or

juvenile offenders.
(5)-(6) Given the variety of orders administered by difftrenz divisions of the

Ministry of Justice, the member will need to specify to which order he
refers.

(7)-(8) The member will need to identify to which division of the Ministry of
Justice he refers.

JUSTICE, MINISTRY OF - REHABILITATION, NEW PROGRAMS
1316. Mr RIEBELING to the Attorney General:

(1) What new programs of rehabilitation are to be introduced in the next
12 months?

(2) What is the expected success rate of prisoners not returning to the system?
(3) What is it now?
(4) What programs are available to offenders in the Pilbara?
Mrs EDWARDES replied:
(1) The sex offenders program, the alternative to violence program and die

vocational training program are. to be continued and expanded in the
course of the next 12 months throughout both the prison system and the
community based offenders.

(2) It is not possible to quantify in advance the anticipated success rate of
prisoners not returning to the system.

(3) The most recent recidivism statistics available to the Ministry of Justice
were estimated by Broadhurst and Mailer - ANZJ Crimi 1990.

Aboriginal males 76%17 - all figures approximate
Aboriginal females 69%
non-Aboriginal males 45%
non-Aboriginal females 36%

(4) Positive reintegration into disciplined environment program
Driver re-education program
Responsible diinldng program
Substance abuse testing program
Community detention program
Aboriginal alcohol and drug abuse program
Residential probation placement program.

LISTENING DEVICES - APPROVALS; OPERATIONAL; MEMBERS
SUBJECT TO

1318. Mr RIEBELINO to the Minister for Police:
(1) How many bugging devices have been approved in the past two years?
(2) How many bugging devices are currently operational?

7130



[Tuesday, 16 November 1993] 13

(3) How many members of Parliament are the subject of listening devices in
their homes, work, vehicles or telephones?

Mr WIESE replied:
(1)-(2) It is not appropriate to provide this information because it is necessary to

ensure that sensitive operations are preserved.
(3) The Commissioner of Police advises that there are no members of

Parliament the subject of listening devices in their homes, work, vehicles
or telephones.

HOMESWEST - CAPITAL WORKS PROGRAM. NEW HOUSES
CONSTRUCTION

Victoria Park, East Victoria Park, Ladilain, Carlisle, St James, Bentley, Wilson,
Welshpool

1334. Dr GALLOP to the Minister for Housing
How many new houses are planned to be built in 1993-94 under
Homeswesx's capital works program in the suburbs of:
(a) Victoria Park;
(b) East Victoria Park;
(c) Lathlain;
(d) Carlisle;
(e) St James;
(f) Bentley;
(g) Wilson;
(h) Welshpool?

The answer was tabled. [See paper No 580.4
EQUAL OPPORTUNITY ACT - SEXUAL PREFERENCE DISCRIMINATIN

REPORT
1335. Ms WARNOCK to the Attorney General:

(1) Has a report on sexual preference as the basis for non-discrimination
under the provisions of the Equal Opportunity Act 1984 been completed?

(2) Has it been presented to the Attorney General?
(3) If not, when does the Attorney General expect it to be presented?
(4) Will the report be made public?
(5) Is the Attorney General committed to ensuring that ther should be no

discrimination on the grounds of sexual preference?
Mrs EDWARDES replied:
(1) The Commissioner for Equal Opportunity has prepared a draft report

which examines discrimination on the ground of sexual preference.
(2)-(3) I expect to receive the final report in December 1993.
(4) I am awaiting the report and expect to make a decision in respect of public

release at that stage.
(5) 1 propose to consider the report prepared by the commissioner.

WESTERN AUSTRALIAN TURF CLUB - RACECOURSE DEVELOPMENT
FUND, DEBT RESTRUCTURING FUNDING

1337. Mr LEAHY to the Minister representing the Minister for Racing and Gamning:
(1) Has the Western Australian Turf Club received any funding from the

Racecourse Development Fund in 1992-93 for debt restructuring?
(2) If yes -
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(a) bow much was received;
(b) what was the money specifically used for?

(3) (a) Will the WATC continue to receive funding from this source this
year,

(b) if yes, what sum is involved?
Mr COWAN replied:
(1) No.
(2) Not applicable.
(3) (a) Yes.

(b) In 1993-94, the Western Australian Turf Club is eligible to apply
for funding for projects from racing's 66.65 per cent share of the
estimated $1.62m in unclaimed dividends paid by the TAB to the
Racecourse Development Trust.

CARR, DR DAVID - PERTH CITY COUNCIL REPORT, CONTRACT
1350. Mr KOBELKE to the Minister for Planning:

(1) What was the form of contract or employment under which Dr David Carr
was engaged to prepare a report which proposed the splitting up of the
Perth City Council?

(2) Has his employment or contract now been ten-ninated?
(3) If not, on what terms is such an arrangement to continue?
(4) What are the full costs involved in Dr Canr preparing this report?
(5) How much has Dr Canr been paid to date for this work?
Mr LEWIS replied:
(1) Dr Canr was engaged under a standard contract for service document,

prepared by the Ministry of Justice, and executed by Dr Canr and the
Minister for Planning.

(2) The contract has now been completed but Dr Caff has been requested to
provide limited ongoing advice on the report.

(3) Until such ongoing advice is no longer needed by Government.
(4)-(5) Dr Canr has been paid $20 000.
LAND ADMINISTRATION, DEPARTMENT OF - TITLES, OFFICE OF

On-line Access, Companies, Organisations or individuals
1355. Mr KOBELKE to the Minister representing the Minister for Lands:

(1) How many companies, organisations or individuals have on-line access to
the Department of Land Administration's Office of Titles?

(2) What are the eligibility criteria for on-line access?
(3) Do any members of Parliament have on-line access?
(4) Will the State Opposition be provided on-line access on the same basis as

any other corporate client of the DOLA?
Mr LEWIS replied:

The Minister for Lands has provided the following reply-
(1) As at 10 November 1993 there were 345 customer remote search

clients. Each client nominates individuals within their
organisation that may use their CR8 account. There are currently
1 619 individual users.
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(2) The criteria are -

A reasonable expected volume of CR5 usage to warrant access to
CRS. There is no set minimum and to date, if a client insists, CR5,
access has always been granted.
A current CR5 account with DOLA. A client must open an
account with DOLA's customer accounting system prior to being
granted CRS access. Fees charged for inquiries made via CRS or
for copies of certificates of title etc ordered via CR5 are charged to
this CAS account. CR5 access will be withdrawn if monthly CAS
account invoices are not fully paid.
A CAS account is granted if the applicant is assessed as having the
ability to pay fees incurred. This may involve negotiation on the
credit limit permnitted.
Agreement to the conditions of use for both CAS and CR5 - I refer
to tabled paper No 58 1. These are currently being revised but with
no material changes. [See paper No 581.]

(3) No, although an application has been received from the Leader of
the Opposition.

(4) Under the above criteria, CR5 access will be granted as it provides
remote access to information that is already publicly available to
any member of the general public who attends the public counter
at DOLA's Midland office. Consideration is being given to
providing CR5 access for all members, not just the Opposition, via
the Parliamentary Library. The views of the Joint House Library
Committee will need to be sought and the permission of the Joint
House Committee will need to be obtained as some expenditure on
equipment and telephone line rental will be incurred if it is agreed
to install such a facility in the Parliamentary Library.

CANT, NARELLE - MINISTER FOR MINES EMPLOYMENT
1368. Mr RIPPER to the Minister representing the Minister for Mines:

(1) Is Ms Narelle Cant still employed by the Minister?
(2) If not, on what date did she cease her employment with the Minister?
(3) What was the reason for Ms Cant's departure?
(4) If Ms Cant was dismissed, what was her payout?
Mr Ci. BARNETT replied:
(1) No.
(2) Ms Cant's employment with this office ceased on Friday, 8 October 1993.
(3) Ms Cant was offered a position within the office of the Minister for

Resources Development; Energy; Tourism which she accepted.
(4) Not applicable.

QUESTIONS WITHOUT NOTICE

BRADSHAW, DR WAYNE - ATTORNEY GENERAL, CAMPAIGN
DONATIlONS

431. Dr GALLOP to the Attorney General:
Speaking of paymasters, Mr Speaker, my question relates to the Attorney

General's answer to question without notice 427 of last week about
donations received directly or indirectly from Dr Wayne Bradshaw.
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Again, I remind her that her integrity as the Attorney General depends on
her being beyond reproach, and the fact that her departments or agencies
may be involved in any prosecutions flowing from the Kyle inquiry.
(1) How is it that the Attorney General claims not to know whether

she has received donations or assistance form Dr Wayne Bradshaw
when last year in three separate radio interviews she emphatically
denied receiving any donations, directly or indirectly, from the
gaoled Western Women chief, Robin Greenburg?

(2) Is it true that Mr Colin Edwardes is, or was, a signatory to the
Attorney General's campaign accounts?

Ruling - By the Speaker
The SPEAKER: Having considered this question, I believe the preamble is not

appropriate for questions of this House. Part (2), regarding whether
Mr Colin Edwardes is a signatory to the Attorney General's campaign
account does not come within her ministerial responsibilities. However, I
will allow the rest of the question.

Point of Order
Mr RIPPER: I wonder, Mr Speaker, whether in considering this matter you will

take into account the fact that Mr Colin Edwardes is a senior officer
within a department administered by the Attorney General. Therefore, his
political activities fall within the Attorney General's ministerial
responsibilities.

The SPEAKER: The question of admissibility or otherwise is not debatable. I do
not believe that part (2) of the question is framed in a way that relates to
the Attorney General's ministerial responsibility and so I rule it out of
order.

Questions without Notice Resumed
Mrs EDWARDES replied:

In question No 427 about donations, I was asked whether Dr Bradshaw
had contributed to my two election campaigns. I advised that it was
Liberal Party policy that a member of Parliament or candidate should not
personally accept money or such services on the party's behalf for his or
her campaigning, a policy to which my campaigns have strictly adhered.
However, because of the public interest in this matter, I asked the State
Director of the Liberal Party, Geoff Paddick, to make inquiries concerning
my campaigns and to advise me accordingly. I have now received that
advice and I am more than pleased to table it. It states that there were no
campaign donations for the 1993 election campaign from Dr Bradshaw.
With respect to the 1989 campaign, a request was made by the fundraising
committee in 1988 to over 500 business and professional people.
Dr Bradshaw was one such business person to be sent a letter. In response
to that letter Dr Bradshaw made a contribution to the campaign -

Mr Marlborough: Everybody knew he was a crook.
The SPEAKER: Order!
Mrs EDWARDES: - by meeting accounts to the value of about $2 000, and he

also lent the campaign a facsimile machine. I hereby table the paper.
[See paper No 583.]

BRADSHAW, DR WAYNE - ATTORNEY GENERAL, CONTACT
432. Mr PRINCE to the Attorney General:

I suspect that the Attorney General has partly answered my question. Can
the Attorney General advise the House of follow-up action she has taken
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with regard to recent questioning or contact with Dr Bradshaw, as well as
donations from him?

Mrs EDWARDES replied:
As indicated to the House previously, I have asked my ministerial office
and electorate office about the receipt of correspondence and telephone
calls from Dr Bradshaw and I am advised that a search of records reveals
no contact. I can truthfully §ay that, to the best of my knowledge, there
has been no contact by me or my husband since August 1991, either
personally or through a third party in any form with Dr Bradshaw. I have
no knowledge of his current whereabouts; neither do I have any intention
of making any contact, particularly given the fact that warrants have been
issued.

BRADSHIAW, DR WAYNE - ATTORNEY GENERAL, CAMPAIGN
ASSISTANCE

433. Dr GALLOP to the Attorney General:
I refer to the Attorney General's answers to questions 427 and 430 last
week, questions which were very straightforward and which referred to
the high standards of integrity and conduct which attach to the office of
the Attorney General. I ask: Did the Attorney General ever receive
campaign assistance, other than donations, from staff of the Wanneroo
City Council at the direction of the then mayor, Dr Wayne Bradshaw?

The SPEAKER: Order! I would like to sight that question, too.
Point of Order

Mr RIPPER: I raise a point of order.
The SPEAKER: Order! If it is about a question on which I have not yet ruled, I

would find it very difficult to rake the point of order.
Mr RIPPER: Mr Speaker, the difficulty I have is that once you have ruled, I

cannot canvass your ruling; therefore, I have no input unless I comment
now.

The SPEAKER: Order! Although that is supposed to be the situation, that has
not been the case. I have given plenty of members the opportunity to
make comments on similar matters. Could I sigh: that question from the
member for Victoria Park?

Ruling - By the Speaker
The SPEAKER:

This question having a preamble is followed by the question, 'Did the
Attorney General ever receive campaign assistance, other than donations,
from staff of the Wanneroo City Council at the direction of the then
mayor, Dr Wayne Bradshaw?" I do not believe that comes within
ministerial responsibility.

Dr Gallop: Go and tell Graham Richardson thac.
The SPEAKER: Order! I formally call to order the member for Victoria Park,
Mr D.L. Smith: When has ministerial propriety not been a matter for this House?
The SPEAKER: Order! I formally call to order the member for Mitchell. This

question is seeking matters relating to campaign assistance other than
donations to the Attorney General at the behest of the then mayor of the
City of Wanneroo. I do not believe that comes within the question of
ministerial responsibility of the Attorney General and is ruled out of order.

Point of Order
Mr RIPPER: Mr Speaker -
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The SPEAKER: The member for Belmont cannot canvass my ruling other than
in a particular way, but I will give the member a brief opportunity to make
a comment.

Mr RIPPER: The question before the one asked by the member for Victoria Park,
which was accepted as being in order, was, "Can the Attorney General
advise the House of follow-up action she has taken with regard to recent
questioning or contact with Dr Bradshaw, as well as donations from him?"
It seems that if the question from the member for Albany is in order and
acceptable, the question from the member for Victoria Park is also
acceptable.

Several members intexJected.
The SPEAKER: Order!
Mr RIPPER: The other point I put to you is, if the Attorney General is in any

position where she is seen to owe favours to a man who is a fugitive from
justice, that is certainly a matter which is of concern to this House and
relates to her ministerial responsibilities.

Several members interjected.
The SPEAKER: Order! As to the question of balance and whether those

questions are evenhanded or not, the questions on this matter were asked
from both my left and my right. It is vey difficult to determine the
admissibility of these questions. There are items and elements which are
admissible, but not if they are framed in a particular way. I have
determined on this question that it does not relate and cannot relate to the
Attorney General's ministerial responsibility. The question asked by dhe
member for Albany related to matters of recent times when the member
for Kingsley was the Attorney General. In regard to this question, this is
not a matter that is admissible.

Questions wit/tout Notice Resumed
ECONOMY - STRONG ECONOMIC INDICATORS, IMPLICATIONS

434. Mr BLOFFWITCH to the Premier:
Can the Premier inform the House of the implications he sees arising from
the strong economic indicators for Western Australia just released?

Mr COURT replied:
Members opposite will not be interested in the slightest bit, but for the
other members in this House, according to Australian Bureau of Statistics
figures, private new capital investment rose 30 per cent - nearly one-
third - this year compared with the previous year. Western Australia has
carried the national growth in productivity and business investment.
Across the rest of Australia investment barely rose 1.7 per cent. The latest
business survey from the Australian Chamber of Manufacturers indicates
that Western Australia's strong performance continued during the
September quarter. A net balance of 32 per cent of Western Australian
manufacturers surveyed recorded a rise in production, almost twice the
best performance of any other State. That is what the Government is
trying to continue and Opposition members are trying to stop.

Dissent from Speaker's Ruling

Mr RIPPER: I move -
That the House dissent from the Speaker's ruling.

Mr Speaker, I move dissent from your ruling that the question asked of the
Attorney General by the member for Victoria Park was inadmissible.

Mr Kierath: This is your question time.
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Mr RIPPER: That is an interesting comment by the Minister for Labour
Relations. It is precisely the point. A question from a Government
member has been ruled admissible and a question on the same topic from
an Opposition member, the member for Victoria Park, has been ruled
inadmissible. We cannot have a situation in which one question is in
order and a similar one is not. Generally, in regard to the comment by the
Minister for Labour Relations, this is our question time -

The SPEAKER: Outer! No, it is not-, it is members' question time.
Mr RIPPER: Indeed, it is members' question time. Under the conventions of this

House, Opposition members have an important role to play in question
time. I suggest that, at the conclusion of the debate on the dissent motion,
question time should resume. Question time should not be restricted, once
again, to two or three questions. The Opposition is not intending to make
a meal of this dissent debate, but it will make the points that need to be
made. It expects that the Speaker will exercise his discretion to continue
question time at the conclusion of the dissent motion.
No reasonable person considering the question asked by the member for
Albany and the question asked by the member for Victoria Park could
arrive at the conclusion that one was in order and one was not.

Mr Thomas: One was from the Government and one was from us.
Mr RIPPER: That is the only difference that an outside person would be able to

see. I regret that the only difference that an outside person would see was
that one was a dorothy dixer and one was a question from the Opposition.
They relate to precisely the same topic - donations under the control of or
by Dr Wayne Bradshaw. If one question was in order, the other one must
be.
Mr Speaker, other reasons exist why your ruling must be dissented from.
It is impontant that the House concern itself with ministerial integrity.
These questions go to the issue of whether the Attorney General has a
close association with and perhaps owes favours to a man who is a
fugitive from justice. Members must not forget that warrants have been
issued for this man's arrest and the police - not with the diligence that we
would all hope - at least internationally, are seeking his whereabouts.
What contact does the Attorney General have with that man? What
favours does she owe him? They are important questions. A Minister's
integrity must be dealt with at question time. It is essential to the exercise
of the Minister's responsibilities. In no case is that more so than with the
Attorney General. She occupies a peculiarly significant place in the
Westminster system of Government. The standards of integrity demanded
of the Attorney General are higher than those demanded of other
Ministers. It is not merely a question of ministerial integrity; it is also a
question of direct ministerial responsibility. The Attorney General's
department will be responsible for prosecuting that fugitive if and when he
is found by the police. Her department will have to defend the Kyle report
against legal action by her husband, a senior public servant. Her
department is intimately involved in these matters.
This relates to the Attorney General's direct ministerial responsibilities, to
her integrity in the general sense, and also to how she exercises her
responsibilities. How will she exercise her responsibilities? How will
agencies under her control exercise their responsibilities with regard to a
fugitive with whom she has had in the past a close personal and political
association, extending to campaign assistance and joint involvement in a
Liberal Party faction on the Wanneroo City Council? . That is the issue
that we are investigating here. This goes directly to her responsibilities as
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Attorney General and to her integrity as Attorney General. She
recognised that by arranging for the member for Albany to ask a dorothy
dixer, so that she could read ftrm her prepared statement. The Attorney
General has realised that this is a significant issue which is placing her
under some pressure. Unfortunately, Mr Speaker, I do not believe you
have recognised what the Attorney General has recognised - that this is an
issue which goes to the exercise of her ministerial responsibilities. It is
something that we regret very much, Mr Speaker, because what you are
doing is frustrating the Opposition's opportunities to probe into the murky
affair that has become known as Wan neroo Inc. It is an affair which has
clearly put the Attorney General under some pressure. Last week we saw
the Attorney General slither and slip as she tried under pressure to deal
with Opposition questions. She has tried to recover this week by coming
in with prepared statements in answer to dorothy dixers, but it would
appear she still needs your protection, Mr Speaker, because apparently she
is not happy to deal with the sort of questions which the Opposition and
the public wish to ask about this affair.
I come back to the three points which mean that this dissent motion must
be agreed to by the House. This dissent motion must be agreed to by this
House if the question by the member for Albany is in order; this motion
must be agreed to by the House if the House is of the belief that
ministerial integrity is essential to the exercise of a Minister's
responsibilities; and this motion must be agreed to by this House if the
House believes that the Attorney General's departments have a direct
responsibility in the prosecution of a fugitive. That is something which
relates to the Attorney General's responsibilities. There is no way she can
avoid having responsibility in a formal sense for the actions of her
agencies with regard to a person with whom it is alleged, and it is the case,
that she has had a close political, factional and personal relationship.
Mr Speaker, I do not believe that your ruling is in order and the House
should support the dissent motion.

Mr COURT: What we are seeing here is the continuation of what happened last
week. It is another stunt to delay.

Several members interjected.
Mr COURT: Does the Opposition think the Speaker should have allowed the

question?
Several members interjected.
Mr COURT: I will come back to that in a minute. The Attorney General was

asked a question about some financial donations and she gave the answer.
Mr Speaker, you gave a ruling that the question did not relate to her
ministerial responsibilities. Where was the Opposition last year -

Several members interjec ted.
The SPEAKER: Order!
Several members interjected.
The SPEAKER: I formally call to order the member for Fremantle. I formally

call to order the member for Peel. I have asked people not to interrupt
while I am on my feet. It is not possible with the level of interjections to
hear the answer of the Premier. Interjections are unacceptable when they
are of the quantity and the noise level that we have just experienced. This
is a serious motion, which should be taken seriously and there should be
sufficient quiet to enable members to be heard.

Mr COURT: Talk about double standards! Last year the member for Melville
asked the then Premier -

Will the Premier inform the House what expenses -
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Several members inteijec ted.
Withdrawal of Remark

Mr C.J. Barnett: The member for Peel referred to the Premier as a crook and I
ask that he withdraw that remark.

The SPEAKER: I did not hear the remark, but if the member for Peel called the
Premier a crook I call on him to withdraw it.

Mr MARLBOROUGH: I can assure you, Mr Speaker, I did not call the Premier a
crook.

Mr JOHNSON: I heard the member; he did not call the Premier a crock, he
called the member for Albany a crook.

Several members inteijected.
The SPEAKER: Order! If the member for Peel called any member a crook, I

direct him to withdraw it.
Mr MARLBOROUGH: I thought I knew exactly who I called a crook; now I am

confused. Would the member for Whitford explain whom I called a
crook.

The SPEAKER: Order! This is not a matter for humour. I appreciate many of
the member's humorous remarks; however, if in the past few minutes he
called any member a crook I insist he withdraw it, or I will take action
against him.

Mr MARLBOROUGH: I called two people crooks. I will withdraw my remarks
on both occasions and save it for later.

The SPEAKER: Order! That was a disgraceful withdrawal,
Dissent from Speaker's Ruling Resumed

Mr COURT: The question reads as follows -
If not, wilt the Premier inform the House of the amounts which
were paid by bank cheques purchased with funds provided by the
leader's account for her campaign expenses?

The Speaker said -
..I am not convinced that it is appropriate to ask that question of

the Premier in her position as Premier.
There was no dissent from the Speaker's ruling, It seems okay when the

Opposition has a Speaker -

Mr Ripper: Is not the difference between the two situations that the man in
question is a fugitive for whose prosecution the Attorney General is
responsible?

Mr COURT: What would the member for Belmont call the people who gave
donations to the Liberal Party? All I can say is that the Opposition has
double standards. The Leader of the Opposition sits back saying, "Come
on, move the motion against the Speaker; up you get." However, last
year when the Speaker said that the question was out of order the then
members of the Opposition did not blink an eyelid.

Mr Ripper: Can you not see that the circumstances are different?
Mr COURT: Members opposite got their answer today and they do not know

where to go. For the information of members opposite, the Director of
Public Prosecutions happens to act independently.

Mr D.L. Smith: And he is appointed by the Attorney General.
Mr COURT: Is the member for Mitchell saying that the DPP does not act

independently?
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Mr DL. Smith: I am saying that he is appointed by the Attorney General, and
everything that implies.

Mr COURT: The former Minister for Justice says that the DPP is appointed by
the Attorney General. Who appointed the DPP?

Mr D.L. Smith: The DPP was appointed by the previous Attorney General.
Several members intetjected.
The SPEAKER: Order! I ask members to reduce the level of interjecuions; it is

intolerable and I will have to take action if it continues.
Mr COURT: Talk about losing the plot! Members opposite are accusing the

VPP of not being independent. They said that he was appointed by the
Attorney General, and then the member for Mitchell said that he was
appointed by the previous Attorney General.

Mr Marlborough: Whichever way, you will hang!
The SPEAKER: Order! The member for Peel will come to order.
Mr COURT: The Government strongly opposes the motion of dissent moved

against you, Mr Speaker. It was a proper ruling.
Dr GALLOP: It is good to see that the Premier is excited today. He cannot wait

to dispossess the Aboriginal people for the second time in a century.
The SPEAKER: Order! Come to the matter.
Dr GALLOP: This House should consider two central points about your ruling,

Mr Speaker. The first point relates to the responsibilities of a Minister of
State and questions that are asked of a Minister in relation to those
responsibilities. Those responsibilities refer, firstly, to the activities that
Occur within the departments and agencies for which that Minister is
responsible; secondly, to the activities of the Minister in relation to those
responsibilities and what the person may or may not do as Minister to
influence what happens in the departments; and, thirdly and importantly,
to the general integrity of that Minister in the way he or she carries out
duties as a Minister in our system of government.

Mr Speaker, were your ruling to be valid it would be virtually impossible
for members on this side of the House to raise a series of questions about
the way particular Ministers conduct their duties. I point out to members
opposite that by their interpretation of the matters related to ministerial
responsibility, all of the questions that their colleagues raised in the Senate
last year about the now Federal Minister for Health, Hon Graham
Richardson, could not have been asked. I point out the hypocrisy of their
defending the Attorney General in this Parliament with that type of logic.
The general integrity of a Minister in our system of government is a
matter of concern for the public and should be a matter that this
Parliament can raise by way of questions. As the member for Belmont has
pointed out so clearly, the relationship between the former mayor of
Wanneroo, Dr Wayne Bradshaw, and the Attorney General is a crucial
matter for public administration in this State.
The second issue to which I refer is clear; namely, the contradictory nature
of the rulings you, Mr Speaker, have given. Two levels of contradiction
exist: Firstly, the question was asked about the role the Wanneroo City
Council may have played in the campaigning of the now Attorney
General, and went through to the keeper, last week. However, all of a
sudden this week it was ruled out of order. Secondly, I draw a contrast
and contradiction between your ruling, Mr Speaker, on the first question I
asked about campaign donations that the former Mayor of Wanneroo may
have made to the current Attorney General and this ruling. I point out to
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you, Mr Speaker, that that is exactly the question I am now asking. That
is: Were any directions given by the fanner Mayor of Wanneroc to staff
on the Wanneroo, City Council that made them help this member in the
1989 campaign? That is a very clear question. It relates to campaign
donations, and it relates to the role of the former Mayor of Wanneroo. If
the question was okay in the first instance, why is it not okay now?
Not only is the principle involved in your ruling, Mr Speaker, anathema to
responsible government and makes it impossible for members to follow
through on matters of public interest by asking questions of Ministers, but
also there is a blatant contradiction between the rulings which you gave by
implication last week, and also a blatant contradiction between the ruling
you gave on my first question and the ruling you gave on this question.

Mr C.J. BARNETT: The Government does not support the motion for dissent.
Mr Ripper: Surprise, surprise.
Mr C.J. BARNETT': It might also be a surprise if the member listened to the

argument. The Premier was absolutely right when he pointed out that
this is yet again another stunt. Last week members opposite attempted to
suspend standing orders and when they were offered the opportunity to
debate the issue, they declined. They moved a motion of dissent last
Thursday, and now today, on the first day of the sittings for this week,
they have moved another motion for dissent.

Mr Ripper: We would rather have the Leader of the Opposition on her feet
debating Mabo. That would suit our purposes.

Mr C.J. BARNETT: Why does the member not get his act together? Why does
he not sit back quietly, calm down and listen to the argument? Standing
Order No 106 states -

Questions of which notice has been given may be put to Ministers
of the Cown relating to public affairs, for which they are
administratively responsible;

A great argument has been put on the two questions. I refer first to the
question asked by the member for Victoria Park. I forget the preamble but
his question stated -

Did the Attorney General ever receive campaign assistance, other
than donations, from staff of the Wanneroo City Council at the
direction of the then mayor, Dr Wayne Bradshaw?

Whether such an event occurred.- I have no knowledge of it - at that time,
the person in question was a candidate for the electorate of Kingsley, not
the Attorney General.

Dr Lawrence: This is the Kennett defence.
Mr C.J. BARNETT': No, it is not. The point is that, at the time of the campaign

and the alleged contribution being made to the campaign of the member
for Kingsley, that person was not the Attorney General and therefore it is
not proper to ask her a question as Minister relating to affairs outside her
ministerial responsibility. The main thrust of the argument in support of
this motion is the comparison between two questions. The member for
Albany asked -

Can the Attorney General advise the House of follow-up action she
has taken with regard to recent questioning or contact with
Dr Bradshaw, as well as donations from him?

The member for Albany is asking what she has done as Attorney
General, and as the Attorney General she has answered that she has
checked her diary, she has checked the records, she has checked what her
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staff in her ministerial office did, and, as Attorney General, she took that
action.

Dr Lawrence: Your logic is warped.
Mr C.. BARNETT: Members opposite laugh, they twitter and they carry on.

However, under Standing Order No 106, questions must relate to the
administrative responsibility of a Minister. The member for Albany
asked a question about what the Attorney General did, administratively,
as Attorney General. The member for Victoria Park asked a question
about alleged donations to the campaign of the member for Kingsley,
who was not then the Attorney General.

Mr Speaker, your ruling is absolutely correct. Once again, the problem is
that members opposite did not have the wit to ask the question properly.

Question to be put
Mr BLOFFWITCH: I move -

That the question be now put.

Division
Question put and a division taken with the following result -

Ayes (28)
Mr CIJ. Barnett Mr Johnson Mr Shave
Mr Blakie Mr Kierath MrW. Smith
Mr Boatd Mr Lewis Mr Strickland
Mr Bradshaw Mr Marshall Mr Trenorden
Dr Constable Mr Minson Mr Tubby
Mr Court Mr Nicholls Mrs van do Kiashorsi
Mr Day Mr Omoden Mr Wiese
Mrs Edwardes, Mr Osborne Mr Blotfwitch (Teller)
Dr Hames Mr Pendal
Mr House Mr Prince

Noes (22)
Mr M. Barnett Mrs Henderson Mr DL. Smith
Mr Bridge Mr Hill Mr Taylor
Mr Catania Mr Kobelke Mr Thomas
Mr Cunningham Dr Lawrence Ms Warnock
Dr Edwards Mr Marlborough Dr Watson
Dr Gallop Mr McGinty Mr Lay (Teller)
Mir Grill Mr Riebeling
Mrs Hallahan Mr Ripper

Question thus passed.

Motion Resumed

The. SPEAKER: The question now is that my ruling be dissented from.
Mr Taylor: Mr Speaker -

The SPEAKER: I cannot entertain another motion at this stage. This question
must be put forthwith.

Mr Taylor: It is in relation to that issue that I wish to speak.
The SPEAKER: Order! The Deputy Leader of the Opposition cannot do that. If

the member resumes his seat I will take some advice.
Mr Taylor: Mr Speaker, you will continue to protect and support this

Government like you have done time and rime again, like you did last
week and as you are doing today.
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The SPEAKER: Order! The Deputy Leader of the Opposition will resume his
seat or I will take action against him. There is no debate on this and the
situation is exactly as I stated. The member for Belmont has moved to
dissent from my ruling and the question is that the motion be agreed to.

Division
Question (dissent from
following result -

Speaker's ruling) put and a division taken with the

Mr M. Barnett
Mr Bridge
Mr Catania
Mr Cunningham
Dr Edwards
Dr Gallop
Mr Grill
Mrs Hailahan

Mr CJ. Barnett
Mr Blaikie
Mr Board
Mr Bradshaw
Dr Constable
Mr Court
Mr Day
Mrs Edwardes
Dr Hames
Mr House

Ayes (22)
Mrs Henderson
M illu
Mr Kobelke
Dr Lawrence
Mr Marlborough
Mr McGinty
Mr Riebeling
Mr Ripper

Noes (28)
Mr Johnson
Mr Kierath
Mr Lewis
Mr Marshall
Mr Minson
Mr Nicholls
Mr Omodel
Mr Osborne
Mr Pendal
Mr Prince

Mr D.L. Smith
Mr Taylor
Mr Thomas
Ms Warnock
Dr Watson
Mr Leahy (Teller)

Mr Shave
Mr W. Smith
Mr Strickland
Mr Trenorden
Mr Tubby
Mrs van de Kiashorsi
Mr Wiese
Mr Bloffwitch (Teller)

Question thus negatived.
Questions without notice Resumed

ATTORNEY GENERAL - GOVERNMENT EMPLOYEE A SIGNATORY TO
HER ELECTION CAMPAIGN ACCOUNTS

435. Dr GALLOP to the Attorney General:
Has any person currently employed in the Attorney General's ministerial
office or in a department for which she is responsible been a signatory to
her election campaign accounts?

Mrs EDWARDES replied:
I have no knowledge of whether they have or have not.

HOSPITALS - WANNEROO
Weedon, Bob, Vacancy

436. Mr W. SMITH to the Minister representing the Minister for Health:
It has come to my attention that Bob Weedon, the resident surgeon at the
Wanneroc Hospital. is going on extended study leave. Mr Weedon is very
highly regarded by the local community and even though we wish him
well he will be sadly missed. It has also come to my attention that the
vacancy created will not be filled. The facilities at the hospital should be
utilised for the benefit -

The SPEAKER: Order! The question, as it is framed, advances argument and
opinion and gives information which is not relevant to the question. I
suggest to the member that if he cares to, he might refrarne the question.

7143



BUILDING AND CONSTRUCTION INDUSTRY - NEW CODE OF PRACTICE
437. Mr BOARD to the Minister for Labour Relations:

Given the amount of construction work in progress in and around the
electorate of Jandakor, much of which is for public buildings such as the
Canning Vale Primary School, Range View Remand Centre, Park-n-Ride,
St John of God Hospital and the Leeming Senior High School, can the
Minister assure the House that the new code of practice for the building
industry is not aimed at reducing the wages and conditions of building
industry workers?

The SPEAKER: Order! I will permit that question. However, I advise all
mnembers char the preamble to questions is becoming longer and longer. It
is not the way questions should be asked.

Mr KIERATH replied:
The aim of the new code of practice is to improve the efficiency and
productivity of the building and construction industry. Itris interesting that
yesterday when I was making the announcement at a press conference on
a building site in Perth Mr Bill Ethell was trying to gate crash that
conference. Following that he made a statement on radio that the code
would reduce wages and conditions by between 20 and 25 per cent as had
been the case in New South Wales. It is another example of the sont of
unsubstantiated allegations that are peddled by people who oppose moves
that this Government is making.
Members opposite would be aware that the union members in New South
Wales operate under Federal awards. Under Federal awards the union
members have access to certified agreements, awards and over award
payments. The key to all of this is that if they could get legitimate over-
award wages and conditions through the proper forums - whether the
Industrial Relations Commission or workplace agreements - and justify
those conditions, they could have those benefits. However, if they get
illegal payments through coercion, bully boy tactics, threatening and
strong arm tactics, certainly those illegal payments are definitely targeted
by this code.
I am advised that in New South Wales it has not resulted in a 20 to 25 per
cent reduction in wages. However, it has removed a lot of rorts, rip-offs
and restrictive work practices operating in that State. The building
industry in that State is now performing far better than that in Western
Australia. What are members of the Opposition scared of? Are they
scared of the code because it enforces some degree of honesty? Are they
scared of the code because it forces them to behave properly and
responsibly? Members on this side of the House have made it very plain
that there is a code of behaviour for all panics, whether trade unions,
employers, developers and so on. Do members opposite support the code?
Does the Leader of the Opposition support it? A deafening silence! The
difficulty members opposite have is that the two unions involved are
major contributors to the Australia Labor Party. That is why members
opposite have never been able to clean up the construction industry in this
State. This Government does not care whether they are supporters of the
Liberal Party, Labor Party or any other party, but it will clean up the rorts
and rip-offs in the building industry.

LIGHTFOOT, ROSS - ABORIGINAL CIVILISATION COMMENTS
438. Dr LAWRENCE to the Premier:

I draw the Premier's attention to the remarks of Ross Lightfoot, a member
of the Legislative Council, reported in the News Chronicle on

7144 [ASSEMBLY)



[Tuesday, 16 November 1 993J 14

10 November, in which Aboriginal people were described as "the bottom
colour of the civilisation spectrum", and ask -
(1) Has the Minister now acquainted himself with the member's

remarks?
(2) What action has the Premier taken?
(3) Will the Premier apologist to Western Australians for the conduct

of the member, who remains unrepentant and claims his views are
shared by other members of the coalition?

Mr COURT replied:

Members opposite must be short of questions. There was a full debate on
this matter in the House last Thursday, and before I went away I made it
clear that I believed his comments were most inappropriate and I have told
him so personally.

HOSPITALS - WANNEROO
Resident Surgeon - Weedon, Mr, Vacancy

439. Mr W. SMITH to the Minister representing the Minister for Health:
Can the Minister assure the Wanneroo community that by not replacing
the resident surgeon, Mr Weedon, who will be on extended study leave,
services to the community will not be adversely affected or impact upon
the full utilisation of the facilities at the Wan neroo Hospital?

Mr MINSON replied:
It is true that Mr Weedon, one of the surgeons at the Wanneroc Hospital.
has taken leave and will be absent until 4 October next year. He has taken
up a position with a medical school in Malawi. However, there are six
other surgeons at the hospital, and there is sufficient capacity within the
operating times of those surgeons to take up the space. In addition, the
hospital has applied for $216 000 of waiting list reduction funds. It is
thought that that amount and the fact that the six surgeons can cover for
the single session that Mr Weedon spent at the Wanneroo Hospital, will
mean that more surgical procedures will be carried out next year than were
carried out last year.
POLICE - STATIONS, STAFFING LEVELS REDUCTION

440. Mr CATANIA to the Minister for Police:
I refer to the coalition Government's pre-election promise to give top
priority to law and order - including the provision of 800 extra police - and
I remind the Minister of the Premier's claim only two months ago that the
police were the big winners from the coalition's first State Budget, and
ask -
(1) How can the Minister reconcile these claims with the

Commissioner of Police's statement yesteirday that the staffing
levels at many stations will be reduced because there is no money
to replace officers going on leave?

(2) How is law and order enhanced in those country areas where
police stations will be without officers?

Mr WIIESE replied:
(1 )-(2)

That decision has been made by the Commissioner of Police. I am sure
the member for Balcatta understands that the Police Department is given
an overall budget and that the decisions about where that money is spent
and how it is allocated in the community and the various police regions

7145



are made by the Commissioner of Police and the regional superintendents.
Although I am not impressed that the decision made will provide a great
deal of confidence in those communities, the reality is that those
communities will still receive a very good level of service. Those
communities affected will be serviced by adjacent police stations which
are in all cases within 15 minutes of the area.

Mr Leahy: What about those 200 kilometres away?
Mr WIESE: The stations to which the member for Northern Rivers refers will be

provided with relief staff, because they cannot be serviced from an
adjacent police station in their area.

Mr Leahy: That is not what they have been told.
Mr WIESE: The member should ask who has been telling them. If it is the

member for Northern Rivers, he has been misleading the community.
Mr Leahy: Is it the regional office?
Mr WIESE: The stations at Gascoyne Junction and Yalgoo, which are the two

stations located a considerable distance from adjacent police stations, will
be provided with relief staff. The other stations in the south west will be
provided with a very good level of service from adjacent stations, as
already happens at those stations for the 16 hours on the two days of the
week when the local officer takes his leave. Already those stations are
serviced from adjacent stations when there is no police officer on duty, or
if he is away from the area. I have no doubt that the regions and towns
affected will be provided with a good level of service, and those
communities with a one person police station are a lot better off than other
communities which do not have a police station at all. The single person
police stations will remain.

INTOUR PiTY LTD - CENTRAL ABORIGINAL RESERVE, ENTRY PERMITS
441. Dr WATSON to the Minister for Aboriginal Affairs:

I remind the Minister of his answer to question 419 in relation to his
overriding of Aboriginal interests to grant Intour Pry Ltd an entry permit
to the central Aboriginal reserve and ask -

(1) Why did the Minister ignore the advice of the Aboriginal Affairs
Planning Authority that the permits were issued illegally and,
therefore, should be withdrawn?

(2) Why did the Minister fail to fulfil his statutory obligations and
obtain advice on the matter from the Aboriginal Lands Trust?

(3) Given the Minister's clear indifference to Aboriginal opinion on
this matter, why should the House have any confidence that he
would protect their interests following the passage of the
Government's draconian anti-Mabo legislation?

Mr MINSON replied:
(1) I find this an incredible question. The member has come into this House

and said I issued a permit which is not valid. How does she know that? I
did not ignore any advice, but took a range of advice. I ant advised that
the permit issued was valid. I am also of the opinion that it was certainly
in the best interests of the Aboriginal people. The member must have
missed the tact that I received a petition bearing 100 signatures from the
Aboriginal people asking me to get on with the job.

Several members interjected.
Thte SPEAKER: Onder! The member for Mitchell.
Mr MINSON: To continue -
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(2) 1 make it very clear that I did fulfil my statutory duty. I wrote to the
Aboriginal Lands Trust on two occasions, but did not receive a reply. If
members care to read the Act, they will find that there is a provision for
the Minister to issue a permit under those circumstances where he believes
it is in the best interests of the Aboriginal people; which I do.

Mr Ripper: Will you table the advice from the AAPA on this matter?
Mr MINSON: There was no written Advice from the AAPA.
(3) This question hardly deserves an answer. In regard to that clear

indifference of which the member spoke, I refer again to the 100
signatures on that petition. The person who has been causing this trouble
is not an Aboriginal person but a white adviser.

Mr Marlborough interjected.
Mr MINSON: I have abided by the Act As Minister for Aboriginal Affairs. I

have acted in the best interests of the Aboriginal people concerned, and I
act in the best interests of Aboriginal people around this State at every
opportunity. That is my duty. Wouid members opposite like to tell us
what they did for Aboriginal people? They are an absolute sham.


